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‘As I sit in Qunu and grow as ancient as its hills, I will continue to 

entertain the hope that there has emerged a cadre of leaders in my own 

country and region, on my Continent and in the world, which will not 

allow that any should be denied their freedom as we were, that any should 

be turned into refugees as we were, that any should be condemned to grow 

hungry as we were, that any should be stripped of their human dignity as 

we were.’ 

-President Nelson Mandela, 19981 

 

 

‘Human dignity has no nationality. It is inherent in all people – 

citizens and non-citizens alike – simply because they are human. And 

while that person happens to be in this country – for whatever reason 

– it must be respected, and is protected, by section 10 of the Bill of 

Rights. ’ 

-Nugent JA,  

Minister of Home Affairs and Others v Watchenuka and Others, 20042 

 

 

 

                                                           
1 Address to the UN General Assembly (September 1998), available at:  
http://www.mandela.gov.za/mandela_speeches/1998/980921_unga.htm.  
2 Minister of Home Affairs and Others v Watchenuka and Others 2004 (4) SA 326 (SCA), para 25. 

http://www.mandela.gov.za/mandela_speeches/1998/980921_unga.htm
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1.0 Introduction 

 

The Scalabrini Centre of Cape Town (SCCT) is a registered NPO that perceives migration as 

an opportunity and is committed to alleviating poverty and promoting development in the 

Western Cape while fostering integration between migrants, refugees, and South Africans. 

The SCCT takes its name from Bishop of Piacenza, Italy, John Baptist Scalabrini, who 

founded the order in 1887 to care for the welfare of migrants – a most relevant need at the 

time since by the end of 19th Century, Italy had over a million migrants a year. Today the 

Scalabrini Fathers specifically care for migrants, refugees, and seafarers and are present in 24 

nations in Asia, Australia, Africa, Europe and the Americas. The Scalabrini Fathers have been 

providing welfare services in Cape Town to displaced communities since 1994. Their 

presence in Cape Town started as religious assistance to different communities of migrants, 

but soon confronted with the arrival of refugees from Angola, the Congos, Rwanda, Burundi 

and other African communities, it became necessary for the fathers to offer more tangible 

assistance. 

In providing our assistance, we advocate respect for human rights and use a holistic approach 

that considers all basic needs. Through daily interaction with clients, the SCCT regularly 

encounters asylum seekers, refugees and other migrants who are facing significant obstacles 

and challenges in areas such as documentation, access to health care, justice, housing, 

education and other necessary services. Along with our advocacy and welfare programmes, 

we also offer tangible services and development programmes, such as teaching English as a 

second language, and helping to facilitate access to employment for migrants and South 

Africans through our Employment Access Programme. We draw on this depth of experience 

to offer our input on the 2016 Green Paper for International Migration.3 We are appreciative 

of the opportunity to offer our contribution to this process.  

2.0 Towards a Holistic, Realistic and Rights-based Migration Policy 

 

The SCCT welcomes the introduction of the new Green Paper and thanks the Department of 

Home Affairs for the opportunity to comment. The SCCT believes that many of the Green 

Paper's proposals will greatly assist South Africa in establishing a practical migration 

framework that accounts for the realities of the movement of people in southern Africa, that 

protects the rights of migrants (and particularly the most vulnerable), and that seeks to harness 

the benefits of migration for both the development of South Africa as well as the region. We 

welcome and agree with the Green Paper's acknowledgement of the lack of a 'holistic 

approach' in current migration policy and believe that the current policy-making process 

represents an excellent opportunity to develop a more coherent framework and establish more 

effective mechanisms for the implementation of this policy. The Green Paper’s reference to 

the positive role of migration in South Africa is most welcomed as is the importance of 

                                                           
3 Hereinafter referred to as the 'Green Paper'. 
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ensuring migration policy engages in the region and Africa. As will be detailed in this 

submission, we believe that there a number of proposals in the Green Paper that will lead 

towards a more holistic and manageable migration policy that can address the gaps in the 

current framework. Chief among these gaps is the imbalance between the refugee protection 

regime, which represents a strong and rights-based protection framework, as opposed to the 

Immigration regime, which is overly restrictive and does not consider regional economic 

realities nor account for, or facilitate, low to mid-skilled migration within the region. While 

we welcome the Green Paper's intention to address regional migration, we are concerned that 

the proposals for the asylum system are regressive, impractical, costly, and go against the 

Green Paper's intention to create a holistic and secure migration policy going forward.  

The Green Paper's proposal regarding the creation of new options and visas for legal regional 

labour mobility represent a very positive step forward which the SCCT strongly endorses. 

Creating new, legal pathways for the movement of lower-skilled regional migrants is a 

welcomed opportunity to regularise regional migration flows, stem irregular migration, 

provide important opportunities for regional poverty alleviation and development, and also, to 

relieve pressure on the asylum system. References to amnesty projects for the current 

backlogs are also promising and we acknowledge that there are migrants within the asylum 

system that do not meet the protection criteria outlined in South Africa’s Refugees Act (No. 

130 of 1998), but we believe that through the provision of alternative legal means of entry and 

access to employment within South Africa, complemented by focused improvement 

programmes in critical areas of the asylum system, the numbers of individuals accessing the 

asylum system would over time become more manageable.  

We are also encouraged by and strongly support the Green Paper’s reading of the National 

Development Plan4 (NDP) in terms of identifying the need to harness migration to break 

patterns of poverty and to create more opportunities for decent work. 5  The capacity of 

migrants to contribute to development processes is closely tied to how migrants are received 

in destination countries, and the kinds of policies and infrastructure that exist to ensure they 

are able to contribute in meaningful ways to both sending and receiving countries. The NDP, 

adopted in 2012/2013 by the ANC and the government, notes that: 

If properly managed, migration can fill gaps in the labour market and contribute 

positively to South Africa’s development. Energetic and resourceful migrant 

communities can contribute to local and national development, and diverse, 

cosmopolitan populations are often the focus of cultural, economic and intellectual 

innovation. If poorly managed, however, the skills and potentials of migrants will be 

neglected. Migration will remain a source of conflict and tension, and migrants will be 

increasingly vulnerable, subject to continued abuse, exploitation and discrimination.6  

 

                                                           
4 National Planning Commission, National Development Plan 2030: Our future–make it work. (Pretoria, Presidency 
of South Africa, 2012), p. 1. 
5 Green Paper, p. 15. 
6 National Planning Commission, National Development Plan 2030: Our future–make it work., p. 105. 
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We endorse this reading of the potential of migration and note that all too often the current 

migration framework results in the neglect of migrants.  

Reflecting on the immediate future, the NDP acknowledges that migration ‘both within the 

country and across its borders, will feature in the country’s profile over the next 18 years. The 

movement of people from rural areas to towns and cities will increase while migration, 

predominantly from other African countries, is likely to continue.’ 7  It posits that if 

international trends are reflected in South Africa, then migration patterns will ‘become 

increasingly complex, involving diverse social groups and a combination of permanent and 

temporary migrants. There will be more youthful and women migrants, and a growing 

number of migrants moving from regions severely affected by climate change.’8 Thus, the 

NDP recognises not only the contribution that well-managed migration can make to 

development, but it also recognises that migration flows are most likely going to continue to 

grow and diversify, and that South Africa must be proactive in creating the kinds of 

conditions conducive to migrants’ well-being.  

Our major concerns in regards to the Green Paper relate to the sincerity of the policy-making 

process and to the regressive proposals in regards to the asylum system. While we appreciate 

the complexities of policy-making processes, and while we recognise that the migration 

policy field is particularly complicated and emotive, we are concerned with the logic and 

transparency of the Green Paper policy process when considered against other simultaneous 

policy and legislative processes related to migration. Recent developments, particularly the 

release of the Refugees Amendment Bill [B12–2016],9  indicate that policy direction has 

already been made at high levels and undercuts the public participation process.  

These developments are also at odds with the Green Paper's emphasis on the importance of 

consultation and consensus: 

It is important to note that the objective of a Green Paper is to build consensus and 

receive inputs before drafting the official policy document, a White Paper. Thus, the 

purpose of the Green Paper on International Migration is not to be definitive but to 

propose broad principles and raise key issues that need to be addressed by multiple 

stakeholders in each policy area.10 

In the interest of a transparent, logical and coherent policy process, we must register our 

disappointment that legislation is already being introduced prior to the Green Paper 

consultation process being finalised. The introduction of these pieces of legislation casts a 

shadow over the Green Paper consultation process and we are concerned it will lead to poor 

policy. We believe this legislation ought to be withdrawn pending the completion of the new 

                                                           
7 Ibid., p. 98. 
8 Ibid., p. 103. 
9 Available at: www.parliament.gov.za/live/commonrepository/Processed/20160919/616058_1.pdf.  
10 Green Paper, p. 78. 

http://www.parliament.gov.za/live/commonrepository/Processed/20160919/616058_1.pdf
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Green Paper and White Paper processes and urge Department of Home Affairs (DHA) to 

seriously consider the input of government, civil society and other stakeholders in regards to 

its migration policy proposals. 

The Refugees Amendment Bill seeks to amend the principal piece of legislation in South 

Africa for refugee protection, the Refugees Act (No. 130 1998), which is one of the most 

celebrated pieces of refugee legislation in the world with former UNHCR High Commissioner 

António Guterres labelling it ‘one of the most advanced and progressive systems of protection 

in the world today’.11 In many ways the Refugees Act is a legacy of our struggle against 

apartheid, reflecting our recognition that any of us may become refugees at any time, and 

demonstrating our new commitments to a rights-based approach committed to upholding 

justice and maintaining dignity for all. This legislation sets forth a strong urban refugee 

protection framework enshrining many of the protection principles outlined in UNHCR's 

2009 policy on urban refugee protection despite being introduced over a decade prior to 

UNHCR's recalibrated commitment to urban refugee protection.12  

In proposing a host of restrictive measures to the asylum system similar to the Refugees 

Amendment Bill, the Green Paper fails to acknowledge many of the current and critical 

problems in the asylum system – access issues, bribery and corruption, ineffectual refugee 

status determination processes, and a lack of awareness of rights and responsibilities 

(including with DHA’s own frontline officials, individual asylum seekers, as well as the 

general public). At consultation meetings throughout the Green Paper process, concerns raised 

by stakeholders about current problems in the asylum system were dismissed as ‘problems of 

the past’ and stakeholders were directed to only discuss future policy proposals. We cannot 

accept this position in terms of policy-making, nor can we simply divorce the pervasive 

problems of the current system from any meaningful discussion of future policy. With the 

drastic changes proposed in this Green Paper, we are concerned that the lack of attention and 

political will to address the shortcomings of the current system will simply result in the 

transfer of a compromised system to remote and rural areas where asylum seekers, as well as 

DHA officials, will have less support from communities, civil society, and government 

departments. On top of this, the rearticulation of the right to work for asylum seekers will add 

a further layer of bureaucracy to the asylum process, further misdirecting limited resources 

away from the principal function of an asylum system – to determine international protection 

needs in a fair, efficient, and transparent manner. Our concerns are due in part to the high 

stakes involved, for the hundreds of thousands of asylum seekers already in the system 

                                                           
11 Pumla Rulashe, ‘UNHCR chief commends Pretoria’s refugee policy, pledges cooperation’ (24 August 2007), 
available at: http://www.unhcr.org/news/latest/2007/8/46cf10634/unhcr-chief-commends-pretorias-refugee-
policy-pledges-cooperation.html.  
12 UNHCR, UNHCR policy on refugee protection and solutions in urban areas (September 2009), available at: 
www.unhcr.org/4ab356ab6.pdf.  

http://www.unhcr.org/news/latest/2007/8/46cf10634/unhcr-chief-commends-pretorias-refugee-policy-pledges-cooperation.html
http://www.unhcr.org/news/latest/2007/8/46cf10634/unhcr-chief-commends-pretorias-refugee-policy-pledges-cooperation.html
http://www.unhcr.org/4ab356ab6.pdf
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awaiting status determination interviews and appeal processes, and it should not be forgotten 

that previous access difficulties have had fatal consequences.13  

That the administration of the asylum system has encountered serious challenges in its short 

existence is without question. We believe that these challenges largely stem from 

implementation. The Green Paper contends that these challenges have arisen due to large 

numbers of applicants and a prolonged appeal process but does not discuss how a lack of 

implementation and administrative shortcomings have contributed to these problems.  

We firmly believe that one of the principal problems with the asylum system has been the 

collapse of the refugee status determination and appeal processes which have resulted in 

protracted adjudication processes and contributed significantly to access issues at Refugee 

Reception Offices (RRO), and severely hinder the implementation of durable solutions.   

Our office consistently sees refugee status determination decisions that contain serious errors 

of law and do not engage substantively in the claims of asylum applicants. Research has 

consistently shown the deficiencies in the adjudication process over a prolonged period of 

time14 and articles in newspapers also highlight the effects of these poor decisions on asylum 

seekers.15 The poor decisions often mean legitimate refugees’ only recourse to protection is 

through judicial review in the High Court, with many judgments expressing grave concerns 

with how asylum applicants’ cases have been handled. In one review, the court labelled the 

handling of a case as ‘deplorable’ and stated that–  

one shudders to think of the many thousands of refugees in similar situations in our 

country who have been or are being subjected to the same treatment as the applicant 

has been by those to whom the law has entrusted their fate.  How many have waiting 

ten years, fifteen years perhaps, or have simply given up? How many have had access 

to lawyers?16  

This statement unfortunately accurately characterises the fate of many asylum seekers and  

our offices often encounter numerous individuals in this situation. We are concerned that the 

                                                           
13 BBC News, ‘Zimbabwean dies queuing for visa’ (12 November 2007), available at: 
http://news.bbc.co.uk/1/hi/world/africa/7090730.stm.  
14 See for example Roni Amit’s report based on refugee status decisions made in 2009, prior to several 
improvement projects implemented by DHA in status determination processes; Roni Amit ‘Protection and 
Pragmatism: Addressing Administrative Failures in South Africa’s Refugee Status Determination Decisions,’ Forced 
Migration Studies Programme Research Report (April 2010), available at 
www.migration.org.za/uploads/docs/report-24.pdf. A follow-up report examined decisions issued in 2011 which 
reached similar conclusions; see Roni Amit ‘All Roads lead to Rejection: Persistent Bias and Incapacity in South 
African Refugee Status Determination’ The African Centre for Migration & Society Research Report (June 2012), 
available at: www.migration.org.za/newcms/uploads/docs/report-35.pdf.  
15 See for example Farren Collins, ‘Refugee fought 8-year war with Home Affairs - and won’, Sunday Times (29 
November 2015); Fatima Schroeder and Sheree Bega, ‘Sryian family’s asylum bid turned down’, Weekend Argus (6 
February 2015), available at: http://www.iol.co.za/news/south-africa/western-cape/syrian-familys-asylum-bid-
turned-down-1980874. 
16 Bolanga v Refugee Status Determination Officer and Others (5027/2012) [2015] ZAKZDHC 13, paras 52-53. 

http://news.bbc.co.uk/1/hi/world/africa/7090730.stm
http://www.migration.org.za/uploads/docs/report-24.pdf
http://www.migration.org.za/newcms/uploads/docs/report-35.pdf
http://www.iol.co.za/news/south-africa/western-cape/syrian-familys-asylum-bid-turned-down-1980874
http://www.iol.co.za/news/south-africa/western-cape/syrian-familys-asylum-bid-turned-down-1980874
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protection environment will deteriorate further if there is no acknowledgement of the systemic 

problems in the refugee status determination process and no political will to address it. These 

problems are likely to worsen if simply moved to the border, and the Musina RRO – the only 

RRO currently operating near the border and as such a key indicator in regards to future 

policy – has only recognised five refugees out of over 34,559 applications decided during 

2013 – 2015, 17  which equates to an acceptance rate of 0.00014%. To illustrate further, 

throughout 2015, out of 9,927 decisions made, no applicants were recognised during first-

instance interviews at the Musina RRO.18 While the Green Paper proposals are assuming 

improvements in adjudication processes, our experience, along with the data which shows a 

decline in acceptance rates since Amit's comprehensive research, do not back up this 

contention. These failures have contributed to the massive backlogs in the appeal and review 

processes that take years to finalise and this trend will continue to do so if not properly 

addressed. Our concerns in this regard are not helped by the fact that the Green Paper 

incorrectly defines who qualifies as a refugee and only lists section 3(a) of the Refugees Act 

and omits those who would qualify under sections 3(b) and (c). 

While the public consultations the SCCT has been able to attend have not discussed the 

current state of the asylum system or challenges associated with it, the Green Paper's 

proposals for the asylum system are unquestionably based on the current implementation 

difficulties. As an example, the Green Paper uses figures describing that over 983,000 asylum 

applications are currently registered but the temporary section 22 permits for these individual 

applicants have expired. This implies that asylum seekers are not abiding by their 

responsibilities to keep their documentation valid, and therefore not genuine in their 

protection needs, but fails to contextualize the current access difficulties, particularly at 

Marabastad RRO, which often results in asylum seekers having expired documentation 

despite their best efforts. In our experience, the current configuration of the asylum system 

pushes individuals to illegality, at a variety of levels, and we address this concern directly 

later in this submission.   

All of the above reinforces the notion that the asylum system has been operating more as an 

immigration control mechanism than as a system for protection. After years of research on 

this topic, Amit has concluded: 

In response to the overwhelming numbers of individuals entering the system, and the 

suspicion that a large proportion of these are not bona fide applicants, the DHA has 

adopted a misplaced focus on immigration control within the asylum system itself. In 

doing so, it has created a bureaucracy that transgresses not only international law but 

also the very domestic laws that constitute it […] South Africa’s asylum system exists 

only to refuse access to the country and makes no attempt to realise the goal of refugee 

                                                           
17 These figures are taken from DHA annual asylum statistic reports. 
18 Department of Home Affairs, '2015 Asylum Statistics: Analysis and trends for the period January to December', 
Presentation to the Portfolio Committee on Home Affairs (Cape Town, 8 March 2016), p. 20. 
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protection. Accordingly, it is an asylum system in name only, while in reality it 

functions solely as an instrument of immigration control.19  

Our submission is based on the premise that before any significant legislative reforms or 

policy reconfigurations occur it is imperative that DHA commit to improving the integrity of 

the adjudication and reception process. We argue that the best way forward is not the 

dismantling of the Refugees Act, the detention of asylum seekers at facilities near the border, 

or the revoking of the rights of asylum seekers to work and to study. We believe these 

proposals are likely to result in an increased population of either detained individuals or 

undocumented individuals with protection needs and no means to support themselves. This 

outcome is neither desirable nor in line with the Green Paper's intention to formulate a holistic 

migration policy. Such unintended consequence of a more restrictive policy would 

undoubtedly have negative impacts on society and governance. 

We believe that these policy directions, aside from being impractical, would represent a 

significant reduction of rights and entitlements for asylum seekers and refugees, in violation 

of South Africa’s duties as a signatory to the International Covenant on Economic, Social and 

Cultural Rights (ICESCR). The international human rights regime is clear that regardless of 

their legal status, migrants, by virtue of their humanity, are entitled to enjoy all human rights, 

including economic, social and cultural rights. 20  States have a primary obligation under 

universal human rights standards to work towards the progressive achievement of the full 

realisation of these rights to the maximum available resources, and to ensure that core 

obligations are met.21 Importantly, in the context of the proposals made in this Green Paper, 

retrogressive measures are prohibited. Proposals to reduce existing rights of migrants through 

the proposed restrictions of the right to work, the right to study, and freedom of movement, 

represents a retrogression in working towards the full realisation of rights. We also believe 

these measures violate the core obligation of states in terms of non-discrimination.  

We argue that there is no need for implementing such regressive measures but also that these 

proposals are unfeasible, unconscionable, unaffordable, and would run counter to the best 

interests of migrants and South Africans. As such, they contradict the goals of the Green 

Paper and of the NDP as well as the constitutional rights afforded to all persons in this 

country. Instead, we argue that introducing and effectively implementing the proposed 

regional visas in an accessible manner, alongside concurrent programmes and resources to 

improve DHA’s capacity to implement and manage the asylum system, and to root out the 

high levels of corruption within the system, would be a much more feasible, forward-looking, 

and sustainable option for managing asylum seekers and refugees. We argue that these 

                                                           
19 Amit, ‘All Roads lead to Rejection: Persistent Bias and Incapacity in South African Refugee Status Determination’, 
p. 99.  
20 Pia Oberoi, 'Defending the Weakest: The Role of International Human Rights Mechanisms in Protecting the 
Economic, Social and Cultural Rights of Migrants', International Journal on Multicultural Societies 11(1) (2009), p. 
20. 
21 Ibid., p. 23. 
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measures would go a long way towards realising a holistic migration policy that would 

promote development and protect the well-being and dignity of migrants and South Africans 

alike. 

3.0 Conceptual Concerns 

Before commenting on the specific policy proposals included in the Green Paper, we wish to 

outline a number of broad concerns we hold with the Green Paper that underpin the proposals 

and positions it advances. These concerns relate to several key definitions, the use of evidence 

and references, the lack of contextualisation regarding statistics in the asylum system, and the 

lack of clarity around critical concepts. As detailed below, we believe that these issues have 

resulted in policy proposals that will not achieve the desired outcome of the Green Paper 

process.  

3.1 Definitions 

We would like to draw attention to several definitions in the Green Paper which we believe do 

not adequately capture the term being defined or are inaccurate. 

First, and most concerning, the definition of ‘refugee’ given in the Green Paper22 is only a 

partial definition according to South Africa’s domestic and international commitments, and 

leaves out the expanded definition provided by the Organisation of African Unity (OAU) 

Convention Governing the Specific Aspects of Refugee Problems in Africa (1969)23 to which 

South Africa is signatory and has been incorporated into section 3(b) of the Refugees Act, 

which states a person qualifies for refugee status if that person– 

owing to external aggression, occupation, foreign domination or events seriously 

disturbing or disrupting public order in either a part or the whole of his or her country 

of origin or nationality, is compelled to leave his or her place of habitual residence in 

order to seek refuge elsewhere. 

Additionally, the Refugees Act provides for individuals who are dependents of a person who 

qualifies for refugee status to be recognised as such through section 3(c). We are concerned 

that such an important component of refugee protection would be omitted from this document 

and insist that the definition be correctly used in any future policy document.  

Second, the term ‘irregular migrants (or undocumented/illegal migrants)’ is defined as ‘people 

who enter a country, usually in search of income-generating activities, without the necessary 

documents and permits.’ 24  This definition does not account for people who become 

                                                           
22 Green Paper, p. 6. 
23 At art 1(2). 
24 Green Paper, p. 6. 
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undocumented after they have entered a host country lawfully and it overlooks the wide range 

of explanations for people’s undocumented status. The SCCT often encounters individuals 

who become undocumented due to a host of factors beyond their control, particularly in the 

context of administrative barriers and challenges to documentation. It also identifies the 

search for income-generating activities as the main motive of ‘irregular migrants’. While this 

would be true of some, many others are asylum seekers unable to renew their permits, 

children unable to access documentation, or migrants who fall through current gaps in legal 

protection regimes, such as those fleeing drought. We would suggest that a more accurate and 

balanced definition of ‘irregular migrants’, drawing from the International Organisation for 

Migration, would be those migrants whose movement takes place ‘outside the regulatory 

norms of the sending, transit and receiving countries’, or those who enter, stay or work in a 

country ‘without the necessary authorization or documents required under immigration 

regulations’.25 

Third, while the Green Paper recognizes that there is no universally accepted definition of the 

term ‘xenophobia’, the definition included here describes it as ‘attitudes, prejudices and 

behaviour that reject, exclude and often vilify persons, based on the perception that they are 

outsiders or foreigners to the community, society or national identity’. 26  Given our 

experiences with migrant clients, we would like to see reference in this definition to the 

violence (against both property and persons) that is so strongly associated with expressions of 

xenophobia in South Africa’s experience.27 We feel that the lack of a contextualised definition 

for the South African context downplays the scope and scale of the issue as well as the 

connections between xenophobia and its multi-faceted negative consequences for foreign 

nationals, citizens, the rule of law, and the government.28 

We suggest that in future policy documents and legislation the definition of ‘xenophobia’ 

should be contextualised to the South African experience to ensure it receives the appropriate 

attention and resources to be effectively combated and we recommend the definition be 

amended to include the extreme levels of violence associated with xenophobic attitudes. 

3.2 Research, Evidence and References 

One of our overarching concerns about the Green Paper is the lack of supporting evidence for 

the claims made throughout this document. The lack of supporting evidence means that 

readers are unable to verify the claims being made in the Green Paper, or review the original 

                                                           
25 Definitions taken from the IOM website. Available at: https://www.iom.int/key-migration-terms  
26 Green Paper, p. 6. 
27 For a timeline of xenophobic incidents long pre-dating the May 2008 violence, see 'Appendix: Xenophobia 
Timeline' in Jonathan Crush, 'The Perfect Storm: The Contemporary Realities of Xenophobia in Contemporary 
South Africa', Migration Policy Series No. 50 (Cape Town & Kingston: Southern African Migration Project, 2008), pp. 
44-54. 
28 Hussein Solomon and Hitomi Kosaka, 'Xenophobia in South Africa: Reflections, narratives and 

recommendations', South African Peace and Security Studies 2(2) (2014), pp. 5-29. 

https://www.iom.int/key-migration-terms
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research sources that underlie the positions advanced in the Green Paper. By contrast, the 

Green Paper of 199729 contained a list of ‘Research Briefing Papers’ including works by a 

range of respected authors and researchers. Since the writing of the Green Paper of 1997, 

research and scholarship on migration, including refugee and asylum seeker issues in South 

Africa has expanded substantially, yet there is very little evidence provided that this wealth of 

research has been incorporated into the development of the new Green Paper of 2016. 

We find that generally, very few references or citations are given for a document of this 

import and potential impact. We also find numerous examples throughout the document 

where the Green Paper presents broad statements as fact, but with no supporting evidence to 

bolster the positions being presented.30 In other cases, where research is cited, it is improperly 

cited. To illustrate, on page 10, the research of Peberdy, Crush, Williams and Maharaj are 

cited as follows: ‘Peberdy, S., Crush, J. and Williams, V. (1997, 1998, 1999, 2000, 2001, 

2005, 2008, 2009), Maharaj, B (2004).’ This citation format is inadequate for the purpose of 

directing the reader to the source being cited.  

We would also like to include here our concern that some of the research and evidence that 

have ostensibly gone into the development of the Green Paper have not been made publically 

available, despite widespread participation in research processes. On March 13, 2014, for 

example, we received a request to participate in research conducted by Chief Research 

Specialist Peter T. Jacobs, from the Economic Performance & Development division of the 

Human Sciences Research Council (HSRC). Professor Margaret Chitiga-Mabugu was 

identified as the Principal Investigator of this research. The HSRC was contracted by the 

Department of Home Affairs to conduct ‘a baseline study on immigration patterns in South 

Africa’. According to the letter requesting SCCT’s participation, this research represented ‘the 

first large scale and independent investigation into legal, institutional, social and economic 

aspects of immigration in this country’. More than two years later, the results of this publicly-

funded research have not been released, though we are aware that it has been completed, and 

despite our repeated attempts to access it. 

3.3 Lack of Contextualization for Asylum Statistics 

Another major concern is the presentation of statistics from the asylum system indicating 

large numbers of asylum seekers and refugees with expired documentation.31 The statistics are 

presented with no acknowledgment of the current challenges in effective administration of the 

system or context within which the asylum system operates. We are concerned that these 

                                                           
29 Available at: http://www.queensu.ca/samp/Green.pdf. 
30 For example, on page 13, the Green Paper states, ‘Amongst other serious threats, the systems of the DHA are 
under continual attack by criminal syndicates.’ The reader is given no further evidence or explanation regarding 
these attacks, or the nature of the criminal syndicates identified here. Neither are readers told what the ‘other 
serious threats’ entail, yet we are asked to accept or at least consider new proposed policy directions based on 
these assertions. 
31 Green Paper, p. 30. 

http://www.queensu.ca/samp/Green.pdf
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statistics portray asylum seekers negatively and are being used to formulate more restrictive 

and punitive policy proposals for the asylum system. We do acknowledge that there are some 

asylum seekers and refugees who have not upheld their responsibility by keeping their 

documentation valid, but we feel it is critical to discuss the current access challenges here to 

both highlight the dysfunctional nature of the asylum system as well as to illustrate that many 

asylum seekers are indeed attempting to fulfil their obligations to maintain valid 

documentation but are encountering significant and systemic barriers in their attempts to do 

so.   

Our experience during 2016 (especially in the months leading up to 1 May – the  date the 

statistics in the Green Paper were collated) has highlighted access difficulties at the 

Marabastad RRO due to renovations and system failures in addition to the general pressures 

relating to access. More concerning, we have encountered at least three informal practices 

carried out by DHA officials at RROs resulting in individuals going undocumented. These 

include:  

 the process by which Departmental stamps are stamped on the back of an expired 

asylum seeker permit as a means of extending permits as opposed to the proper 

renewal of a permit on the asylum database;  

 

 the refusal to provide asylum seekers who have received a final rejection from the 

Standing Committee for Refugee Affairs (SCRA) with the final decision and instead 

merely writing in ballpoint pen ‘upheld’ on the asylum permit and telling the person 

their claim is finalized; and 

 

 the refusal to renew permits during ‘investigations’ if an asylum seeker or refugee file 

is lost or suspected of maladministration or corruption.  

In addition to these practices, our offices have seen a number of individuals have their 

documentation expire due to the current configuration of the asylum system which pushes 

individuals towards illegality. This includes restrictive policies implemented at the Cape 

Town RRO and an asylum database that is unable to identify individual asylum seekers who 

have misspelled names in the database and have lost their permits / file numbers. We believe 

that the combination of these practices and the configuration of the asylum system have 

significantly contributed to the number of expired asylum permits and these obstacles must be 

considered in the formulation of future policy. 

3.3.1 Informal System of Permit Renewals  

Throughout 2016 our offices have encountered numerous asylum seekers who have reported 

to the Marabastad RRO but who have not received a renewal of their permit; they instead 

receive a stamp on the back of the expired permit with a future date which indicates when 

they should return to the RRO. In practice, it puts the asylum seeker in a vulnerable position 
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in that they are at risk of detention and deportation, extra-legal harassment, have difficulties in 

accessing banking services, and in finding or maintaining employment. Our offices have seen 

asylum seekers who have multiple stamps on the back of the permit and believe that this 

policy at Marabastad, currently the busiest RRO, is one of the major reasons for the recorded 

high numbers of expired permits.32 

3.3.2 Failure to Issue Final Rejection Decisions to Asylum Seekers 

Asylum seekers who have received a ‘manifestly unfounded’ rejection do not get an appeal 

process and instead have the Standing Committee for Refugee Affairs (SCRA) review their 

application. Upon review, the SCRA may either uphold the decision or overturn the decision 

and send it back to the RRO for further review. Throughout 2016, we have seen individuals in 

this scenario only receive a written ‘upheld’ on the permit when they attend an RRO for 

assistance which indicates they have been finally rejected. This is in contravention to the 

proper policy where the asylum seeker receives a final rejection in writing that would be 

registered on DHA’s database. This informal process leaves the asylum seeker in a state of 

limbo as they have not formally received the final rejection but still have an open file, and 

now an expired asylum permit subject to the expired permit process done through the 

Magistrates Court. This process also impedes those who intend to pursue a review of their 

application either through the internal process or through judicial review.  

3.3.3 Failure to Renew Permit while Undergoing an Internal Investigation 

Asylum seekers and refugees have approached our offices after being refused permit renewals 

at the Cape Town RRO. These individuals detail how RRO officials identify possible 

irregularities in their file (including double applications, missing files, or missing 

information) and then undertake an investigation. These individuals do not receive a renewal 

of their permit while this process is ongoing; it is difficult to determine how long an 

investigation may take but we have seen numerous clients remain undocumented for a number 

of months and exposed to the difficulties outlined above. 

In addition to these DHA practices at RROs that result in expired documentation, there are 

also two key structural issues with the current configuration of the asylum system which leads 

to individuals being unable to keep their documentation valid: the current restrictions on 

access to the Cape Town RRO and the inability of the asylum database to locate individuals 

who have lost their file number. 

3.3.4 Ex Office Access at the Cape Town RRO and Urban RRO closures 

In Cape Town, one of the biggest impediments to the effective administration of the asylum 

system is the refusal of DHA to allow individuals with permits from other RROs (Pretoria, 

                                                           
32 See Annexure 1 for a copy of an expired asylum permit informally 'renewed' multiple times by stamps on the 
back of the permit. 
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Musina, Durban, Port Elizabeth or Johannesburg) to receive any administrative action at the 

Cape Town RRO (these permits are referred to as ‘Ex Office’ files in relation to the Cape 

Town RRO). This policy has been implemented due to the closure of the Cape Town RRO to 

new applicants in 2012. 

When the Director General closed the Cape Town RRO for the second time in January 2014, 

he stated that some individuals with permits from other RROs may be allowed to have 

permits administered in Cape Town in special circumstances and that individuals who 

reported to the Cape Town RRO with an ex office permit would be given a 'once-off' six 

month extension to allow them time to travel back to their RRO of application. Unfortunately, 

the implementation of this policy has been haphazard and we have been unable to get any 

files transferred under this policy including for sick individuals, those with disabilities, and 

for unaccompanied minors. Asylum seekers with files from other RROs have also had limited 

success in receiving once-off extensions and it appears they are often at the mercy of 

individual RRO officials who do not apply this policy arbitrarily. This has resulted in 

numerous vulnerable individuals with expired documentation and has had disastrous effects 

for those residing in Cape Town, often due to family support.  

This policy is currently before the courts and most recently the Western Cape High Court 

issued judgment in the Nbaya matter requiring DHA to assist these permit holders at the Cape 

Town RRO.33 This matter saw roughly 3,500 asylum seekers approach Cape Town service 

providers for advice and assistance in keeping their documentation valid. Unfortunately, DHA 

has not implemented this order and is seeking leave to appeal, meaning despite the court 

providing relief affected asylum seekers are unable to realise this relief and many remain with 

expired documentation. Accordingly, we advise these individuals to return to their RRO of 

application but many cannot due to a variety of factors. This policy has resulted in thousands 

of asylum seekers going undocumented and has had disastrous effects for the asylum seeker 

and refugee community in Cape Town.34 

3.3.5 Unwieldy Asylum System that is Unable to Identify Applicants 

Another obstacle to individuals keeping their documentation valid is the inability of the 

system to identify individuals who have lost the original documentation and cannot recall 

their file number. The current database is not searchable by fingerprint alone and requires 

some personal information to search. This is a major challenge for applicants with low levels 

                                                           
33 Ntumba Guella Nbaya & Others v Director-General of Home Affairs & Others (6534/15). See Nomahlubi Jordaan 
'Asylum seekers win right to renew permits in Cape Town', The Times (3 June 2016), available at: 
http://www.timeslive.co.za/local/2016/06/03/Asylum-seekers-win-right-to-renew-permits-in-Cape-Town. 
34 See generally Ra'eesa Pather 'Cape Town refugees in limbo: “You can't stay here without your paper” ', The Daily 
Vox (30 June 2016), available at: http://www.thedailyvox.co.za/cape-town-refugees-in-limbo-you-cant-stay-here-
without-your-paper/; Azad Essa, 'Syrian refugee family stuck in limbo in South Africa', Al Jazeera (8 February 2016), 
available at: http://www.aljazeera.com/news/2016/02/syrian-refugee-family-stuck-limbo-south-africa-
160208111347200.html; and IRIN News 'Cape Town’s Asylum Seekers Struggle to Get Documented' (13 May 2013), 
available at: http://www.irinnews.org/report/98051/cape-towns-asylum-seekers-struggle-get-documented.  

http://www.timeslive.co.za/local/2016/06/03/Asylum-seekers-win-right-to-renew-permits-in-Cape-Town
http://www.thedailyvox.co.za/cape-town-refugees-in-limbo-you-cant-stay-here-without-your-paper/
http://www.thedailyvox.co.za/cape-town-refugees-in-limbo-you-cant-stay-here-without-your-paper/
http://www.aljazeera.com/news/2016/02/syrian-refugee-family-stuck-limbo-south-africa-160208111347200.html
http://www.aljazeera.com/news/2016/02/syrian-refugee-family-stuck-limbo-south-africa-160208111347200.html
http://www.irinnews.org/report/98051/cape-towns-asylum-seekers-struggle-get-documented
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of literacy and those whose names and dates of birth are not recorded correctly during the 

application process due to difficulties with interpreters. This issue is particularly relevant for 

the Somali community, where high rates of illiteracy and the complex patronymic naming 

system used by Somalis increases the chances of errors being made during the application 

process or an inability to recall how personal details were recorded in DHA's system. 

We have brought numerous Somali asylum seekers to the Cape Town RRO and have 

attempted to locate them within system, with the assistance of RRO staff, but locating these 

files has proven extremely difficult and we have had minimal success. After searching for 

these clients in the system, the standard advice given is that they should report to another 

RRO and apply as a newcomer and if there is another file already opened the original file 

number will then eventually be given to the asylum seeker. This system is problematic in that 

it duplicates work for DHA, adds more individuals to the newcomer queues at open RROs, 

and opens the asylum seeker up to the possibility of being viewed as a 'double applicant' and 

therefore illegitimate and attempting to cheat the system. It is also difficult for asylum seekers 

to undertake such a journey given the access problems at RROs and resources required for 

travel.  

We have brought this specific issue to the attention of the office of Asylum Seeker 

Management within DHA who responded via email that:  

Permits are critical documentation and we urge you to inform your clients to ensure 

that they keep copies and preferably lodge a copy for safekeeping with their respective 

associations. At present, we require a full name and date of birth in order to search for 

the file. We are investigating the possibility of using fingerprints to undertake a search 

but this process is not finalized as yet.35 

At the time of writing, we have not heard of any solutions to the current problem facing 

asylum seekers in this position.  

In summary, we understand that there are many issues confronting DHA in administering the 

asylum system effectively and that there are limited resources available. However, we 

strongly believe that the current configuration of the asylum system and management of 

RROs pushes asylum seekers into illegality despite their best efforts. Accordingly, we stress 

that within the high numbers of expired and inactive asylum permits listed by DHA in the 

Green Paper there are significant numbers of individuals, including many of the most 

vulnerable, who have attempted to keep their documentation valid but have been unable to do 

so despite their best efforts. 

We therefore believe that many of the proposed policies are based on flawed data and have 

not adequately considered the context in which the asylum system has been operating. We do 

                                                           
35 Email from Director: Stakeholder Management, Asylum Seeker Management, dated 27 January 2016. 
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not, however, believe that these kinds of issues are best addressed through DHA’s proposed 

administrative detention centres, which we believe will exacerbate rather than rectify the 

challenges in the asylum system, while significantly undermining people’s rights, dignity and 

humanity. Rather, we believe that improvements to the management of the asylum regime 

will only come with adequate training and resourcing, along with a focused effort to improve 

services, and eradicate corruption. 

3.4 Language, Terminology and Conceptual Clarity 

 

In general, we find the Green Paper to be heavily rooted in the language of securitisation, risk, 

and threat. This language, in our experience, has increasingly framed the approach of the DHA in 

recent years, and we find that it is continuously reinforced in the kind of language raised in 

Home Affairs Parliamentary Portfolio Committee meetings, DHA documents, and migration 

policy debates. References to concepts or ideas such as terrorism, drug-smuggling, fugitive crime 

bosses, and criminal syndicates are made with regularity, throughout this Green Paper. We 

certainly accept that some foreign nationals are engaged in criminal activity, as are many South 

African citizens, yet we are concerned that an over-emphasis on threat and criminality 

misrepresents the vast majority of migrants living and working in South Africa, and reinforces 

within state departments and the public broad but unfounded associations of migrants with 

criminality.36 The routine use of this language by government, often replicated in the media, 

reinforces the perception of migrants as illegitimate, threats or criminals, and thus contributes to 

the conditions in which xenophobic sentiments and violence can flourish. 37  This kind of 

language and approach to migration works at cross-purposes with both government and civil 

society initiatives aimed at promoting integration and social cohesion, including the 

government’s National Action Plan to Combat Racism, Racial Discrimination, Xenophobia and 

Related Intolerance 2016-2021.38 

While the Green Paper is based upon a ‘risk-based approach’ to international migration, we 

also find that the precise meaning and interpretation of what such an approach entails is not 

adequately outlined in the paper, though we understand it is built on the ‘basic principle of 

keeping risks outside [...] borders’.39 Given the centrality of a ‘risk-based approach’ to the 

document’s proposed policy directions, we believe it is necessary to offer a clear, working 

definition of this concept.  

                                                           
36 A study of prison trends and statistics found that in 2011 the foreigner prisoner population was roughly 4% of all 
prisoners in the country which correlates with the ratio of foreigners to citizens in South Africa. See Regan Jules-
Macquet, ‘The State of South African Prisons’, NICRO Public Education Series (2014), p. 8, available at: 
http://www.nicro.org.za/wp-content/uploads/2014/04/Public-Education-Paper-The-State-of-South-African-
Prisons-2014.pdf.  
37 Darshan Vigneswaran, 'Free Movement and the Movement’s Forgotten Freedoms: South African Representation 
of Undocumented Migrants', RSC Working Paper No. 41 (Oxford: Refugee Studies Centre, November 2007). 
38 Available at: http://www.justice.gov.za/docs/other-docs/nap.html. 
39 Green Paper, p. 10. 

http://www.nicro.org.za/wp-content/uploads/2014/04/Public-Education-Paper-The-State-of-South-African-Prisons-2014.pdf
http://www.nicro.org.za/wp-content/uploads/2014/04/Public-Education-Paper-The-State-of-South-African-Prisons-2014.pdf
http://www.justice.gov.za/docs/other-docs/nap.html
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We would also like to point out that the Green Paper is inconsistent with its terminology 

around irregular migration. At times, it refers to ‘irregular migration’,40 while at other times, it 

uses the language of ‘illegal migration’.41  Elsewhere it refers to ‘illegitimate persons’,42 

though we are unclear as to what constitutes an ‘illegitimate person.’ We suggest that the 

terminology used to address this group of migrants is important and ought to be used 

consistently. Because terms such as ‘illegal migrants’ or ‘illegitimate persons’ are politically 

charged and carry connotations of criminality and unworthiness, we would suggest that the 

term ‘irregular’ be used consistently.43 

On a final point regarding language and terminology, the Green Paper refers to ‘typical 

refugee sending countries.’ 44  While we recognize that some countries have a long and 

unfortunate history of producing refugees, we would suggest that the word ‘typical’ be 

removed, as there is no ‘typical’ refugee sending country, and this language often makes it 

extremely difficult for individuals from non-conflict countries to access the asylum process.  

We believe the combination of the language and terminology issues discussed above along 

with the asylum statistics have formed the basis of many of the restrictive proposals in the 

Green Paper. This is further evidenced by the oft-heard statement that 90% of applicants are 

not genuine asylum seekers which has been replicated in the Green Paper where it states that 

‘the reality is that about 90% of applicants do not qualify as refugees but are seeking work or 

business opportunities'.45 We believe this is a dubious figure and as referenced previously, 

Amit's 2012 analysis of 240 status determination decisions from RROs across the country 

found recurring errors of law, reference to the wrong claimant or country, failure to provide 

adequate reasons, failure to apply the mind, improper use of the internal relocation standard, 

inaccurate assessment of country conditions, and failure to provide protection in cases of 

gender-based persecution.46  

In line with these systemic challenges, we contend that a 90% rejection rate does not mean 

that 90% of asylum claimants do not qualify for refugee status – it simply means that 90% 

have been rejected within a system that has been repeatedly demonstrated to return flawed 

decisions with regularity. Remarking on the duties of DHA in determining refugee claims, the 

High Court accepted that decision makers are 'required to make difficult decisions under 

pressurised conditions, in all likelihood, when possessed of limited resources' but that: 

                                                           
40 Ibid., p. 31. 
41 Ibid., p. 39. 
42 Ibid., p. 33. 
43 See Mila Paspalanova, 'Undocumented vs. Illegal Migrant: Towards Terminological Coherence' Migraciones 
Internacionales 4 (3) (2008), available at: http://www.scielo.org.mx/scielo.php?script=sci_arttext&pid=S1665-
89062008000100004. 
44 Green Paper, p. 12. 
45 Green Paper, p. 63. 
46 Amit, 'All Roads Lead to Rejection: Persistent Bias and Incapacity in South Africa’s Refugee Status 
Determination'.  

http://www.scielo.org.mx/scielo.php?script=sci_arttext&pid=S1665-89062008000100004
http://www.scielo.org.mx/scielo.php?script=sci_arttext&pid=S1665-89062008000100004
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The least that can be expected however, is compliance with the [Refugees] Act in 

terms of its requirements for the composition of the RAB, fairness of procedures and a 

careful consideration of the available evidence. After all, these decisions affect the 

lives of extremely vulnerable people, many of whom would be placed in serious 

jeopardy were it not for the hospitality of this country.47 

 

In light of the severity of the consequences for asylum applicants and the serious challenges 

within the determination system that have not been addressed, we believe it is critical that 

these significant shortcomings are acknowledged and addressed. The development of 

mechanisms to rectify these shortcomings will constitute an important part of any attempt to 

reform and improve the asylum system. 

The Green Paper deals with both refugee and asylum seeker issues as well as immigration, 

more broadly. We agree that, in practice, some respects of these two streams of migration are 

interconnected. We also agree that refugee legislation and immigration legislation must speak 

to each other coherently. However, these two groups are very different in terms both domestic 

and international law and we are concerned that there appears to be a degree of conflation of 

asylum seekers, refugees and other categories of immigrants in the language of the Green 

Paper.  

For example, on page 12, the Green Paper problematically states that ‘More skilled refugees 

could successfully apply abroad to work and stay in SA under the immigration act if the 

required systems were established.’ No matter what their skill level, asylum seekers who may 

be fleeing persecution, war, and violence will not be in a position to ‘successfully apply 

abroad’ for any kind of new immigration status. As written, this statement suggests a 

significant misunderstanding of the definitions of ‘asylum seeker’ and ‘refugee.’ Following 

our question of clarification regarding this sentence, the DHA Director of Policy 

Development responded on July 20, 2016 that ‘the required systems refer to the adjudication 

process for a refugee status – when adjudicating a claim the adjudicator should be flexible to 

recommend other viable options to the applicant especially if the applicant is a skilled person 

whose profession is included on the critical skills list.’ While we applaud the recognition that 

asylum seekers and refugees may have valuable skills to contribute to South Africa, we 

submit that the skill level of anyone seeking refugee status is irrelevant to their protection 

needs, and should have no bearing whatsoever on protection decisions. This policy direction 

is similar to previous DHA practice that was brought before the courts in 2006 where DHA 

implemented a pre-screening process at RROs, ostensibly to 'advise' individuals about other 

permit options who did not appear to qualify for refugee status based on the limited 

information provided in those forms. The court ruled that these forms were unlawful as inter 

alia in practice the process 'effectively precludes an applicant from continuing with his 

application for asylum' as many applicants were refused to option to apply for asylum based 
                                                           
47 Harerimana v Chairperson of the Refugee Appeal Board and Others (10972/2013) [2013] ZAWCHC 209, para 42. 
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on these forms. 48  We are concerned that such an intermingling of refugee protection 

principles and immigration processes is likely to again result in unlawful refusal of asylum 

claims and believe a better approach would be to support domestic programmes, within South 

Africa, in line with the NDP, to help facilitate the recognition of skills and qualifications of 

skilled asylum seekers and refugees living in the country. 

We would also like to call attention to a statement where the Green Paper refers to ‘the high 

level of activity of human smugglers and traffickers who bring in people under the guise of 

being asylum seekers from as far as Asia and North East Africa.’ 49 While there are 

undoubtedly networks of smugglers and traffickers operating regionally, we believe it is 

important to provide the evidence upon which the Green Paper has concluded that there is a 

‘high level’ of smuggling50 and of trafficking51 (two conceptually different phenomena), and 

to understand what is meant by ‘a high level.’ In terms of trafficking, a 2014 research report 

notes that ‘At present there is no systematic research available that provides comprehensive 

insights into the prevalence or patterns of trafficking into or out of South Africa or the 

Southern African region.’52 Further, individuals who have been trafficked or individuals who 

have used smugglers in their journeys may nonetheless have a legitimate claim to asylum, a 

possibility that does not appear to be recognised in the Green Paper’s phrase ‘under the guise 

of being asylum seekers’.  

 

 

 

 

 

 

                                                           
48 Tafira and Others v Ngozwane and Others (12960/06) ZAGPHC 136 (TPD), para 36. 
49 Green Paper, p. 12. 
50 Article 3 of the Smuggling of Migrants Protocol, supplementing the UN Convention against Transnational 
Organized Crime, defines the smuggling of migrants as the 'procurement, in order to obtain, directly or indirectly, a 
financial or other material benefit, of the illegal entry of a person into a State Party of which the person is not a 
national or a permanent resident.' The text of the protocol is available at: 
https://www.unodc.org/unodc/en/human-trafficking/smuggling-of-migrants.html?ref=menuside. 
51Article 3, paragraph (a) of the UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, defines 

trafficking as 'the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or 
use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position 
of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having 
control over another person, for the purpose of exploitation.' The text of the Protocol is available at: 
https://www.unodc.org/unodc/en/human-trafficking/what-is-human-trafficking.html.  
52 African Centre for Migration & Society et al., 'Understanding Human Trafficking', ACMS Issue Brief #10 
(Johannesburg, May 2014), available at: http://www.migration.org.za/uploads/docs/issue-brief-10.pdf.  

https://www.unodc.org/unodc/en/human-trafficking/smuggling-of-migrants.html?ref=menuside
https://www.unodc.org/unodc/en/human-trafficking/what-is-human-trafficking.html
http://www.migration.org.za/uploads/docs/issue-brief-10.pdf
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4.0 Policy and Strategic Options  

In this section we give our comments and inputs on the policy proposals in the Green Paper. 

We divide this section into comments regarding two main themes, including labour migration; 

and the proposed changes to the asylum seeker and refugee regime. 

4.1 Labour Migration and the Management of Regional Economic Migration 

 

We concur with the Green Paper that ‘the lack of provision for dealing with SADC labour 

flows is one of the most serious policy gaps in the 1999 White Paper’ and in subsequent 

migration legislation.53 We also agree that given our historical context and specific regional 

dynamics here in the SADC region, flows of migrant labour, including unskilled labour, into 

South Africa are inevitable. Most migrants crossing into South Africa for trade, business and 

labour are innovative individuals, aspiring to improve their lives and circumstances (as well 

as those of their families). When managed properly, such migration flows do not have to be 

the expense of South Africans, but can be to the mutual benefit of all.54 

We strongly agree that it is imperative to take a regional approach to economic growth and 

human development. Further, we strongly support initiatives that will effectively and 

efficiently regularise migrants in South Africa, as documentation and legal status are essential 

for migrants to be able to access rights and protections, and for the South African government 

to be better able to manage migration.  

We support the special dispensations used to regularise the status of irregular migrants in the 

country. Dispensations have been (and continue to be) an important and demonstrably 

successful tool in providing a feasible option to regularise the stay of many migrants 

including those who may not have an asylum claim, but are currently relying on the asylum 

system. In our experiences of assisting clients with these processes, we would also like to 

highlight that any future dispensations would benefit from improved communications 

between DHA and stakeholders, particularly regarding timelines. To be most effective, we 

would like to see future dispensations better planned, organised and administered. For 

example, our experiences of assisting clients has highlighted that the application process for 

the LSP, for example, required a level of digital literacy that many potential beneficiaries do 

not possess, creating a substantial obstacle for those wishing to apply. We applaud DHA's 

efforts to dispense mobile units for information sessions and registration in rural agricultural 

areas in the Western Cape in recent months as well as the extension of the deadline once it 

was realised there were difficulties in communicating with beneficiaries. While we believe 

dispensations can play an important role in managing complex migration flows, in the long 

term, we would support the development of an alternative migration management regime that 

would lessen the need for special dispensations.  

                                                           
53 Green Paper, p. 59. 
54 See for example Jonathan Crush et al. (eds.) Mean Streets: Migration, Xenophobia and Informality in South Africa 
(Cape Town, Southern African Migration Programme, 2015). 
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In terms of policy options, we strongly support the direction of the Green Paper’s proposal for 

‘Option 3’ which calls for the issuance of a SADC special work visa, a traders’ visa, and an 

SME visa.55 We note that the Green Paper states ‘This option will allow managed legal 

migration by economic migrants from Southern African Customs Union (SACU) countries, 

including Zimbabwe, Mozambique and Malawi.’56 However, since Zimbabwe, Mozambique 

and Malawi are not SACU countries, this statement is unclear. It is not clear from the way this 

is written whether such a permit would apply to the SACU countries (Botswana, Lesotho, 

Namibia and Swaziland) as well as Zimbabwe, Mozambique and Malawi. We sought such 

clarification from the DHA Director of Policy Development, who indicated in his response 

that these visas would be meant for residents of the SACU countries, as well as Zimbabwe, 

Mozambique, and Malawi. In this case, calling them ‘SADC visas’ seems somewhat 

confusing, as they would not include other SADC countries such as, for example, Angola and 

the Democratic Republic of Congo (DRC). We note here that migration flows from DRC are 

both large and mixed with significant number with international protection needs as well as 

containing economic migrants. Therefore the exclusion from this permit scheme lessens its 

possible impact, and we encourage consideration of expanding legal migration avenues with 

the DRC especially considering the well-established Congolese communities in South Africa.  

We believe that, if managed correctly, such visas have the potential to play an important role 

in regional development, and will provide important pathways for legal entry into South 

Africa. This will allow the South African government the opportunity to regulate what are 

now irregular flows, and will likely help prevent the usage of the asylum system by many 

SADC residents without valid asylum claims, relieving significant pressure on the currently 

over-burdened system. Migration plays a key role in livelihood strategies across the region, 

and the facilitation of safe, legal avenues for such migration would be a welcomed policy 

development. With such visas in place, we believe that both migrant-sending countries and 

South Africa would be better positioned to benefit from the developmental potentials of 

migration. We look forward to further engagement regarding the more specific details of these 

potential visas. We believe that the implementation of such strategies should also be 

complemented by the development and launch of social cohesion and anti-xenophobia 

programmes and campaigns. 

We note that these new initiatives would correlate with the NDP's position that ‘South Africa 

will need to adopt a much more progressive migration policy in relation to skilled as well as 

unskilled migrants, and should better plan for rapid urbanisation.’57 Amongst a substantial list 

of what the NDP refers to as ‘required steps to better facilitate migration’ is the need for 

‘effectively addressing the rights and vulnerabilities of migrants,’ and ‘addressing the specific 

needs of migrants in South Africa’,58 and creating a more holistic immigration system that 

                                                           
55 Green Paper, p. 62. 
56 Ibid. 
57 NDP, National Development Plan 2030: Our future–make it work., p. 97. 
58 Ibid., p. 107. 
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addresses regional economic migration patterns will begin to address many of the current 

challenges. 

Such an approach correlates with continental and global efforts to better harness the benefits 

of migration. At the continental level, there is growing momentum towards regional and 

continental free movement, as discussed in Chapter 4 of the Green Paper. Particularly, we 

note the AU Agenda 2063, which calls for the abolishment of visa requirements for all 

African citizens in all African countries by 2018. On the global agenda, there is an increasing 

awareness of the importance of integrating migration into economic and social development 

policies which has been emphasised in the new 2030 Agenda for Sustainable Development.59 

The 2030 Agenda addresses migration and migrants in its accompanying Declaration stating 

the need to–   

ensure safe, orderly and regular migration involving full respect for human rights and 

the humane treatment of migrants regardless of migration status, or refugees and of 

displaced persons.  

Additionally, migration and human mobility have been included in five of the 17 Sustainable 

Development Goals (SDG), with seven associated targets specifically referring to issues of 

migration and human mobility. We would specifically like to draw attention to Goal 10 of the 

SDGs, to reduce inequality within and among countries. Under this goal, target 10.c states the 

following: ‘By 2030, reduce to less than 3 per cent the transaction costs of migrant 

remittances and eliminate remittance corridors with costs higher than 5 per cent.’ At the 

SCCT, through focus group discussions and research amongst our clients from countries such 

as Zimbabwe, the DRC, and Somalia, we have documented that migrants in South Africa face 

a host of barriers to remitting, including high transactions costs, the lack of safe, formal and 

affordable channels, challenges in receiving money from family in countries of origin, and 

substantial barriers to accessing the documentation and subsequent employment that would 

enable them to remit in the first place. The Green Paper recognises the national and regional 

developmental potential of migration, and we believe, particularly in light of South Africa’s 

obligations in working towards the new SDG agenda, the issue of reducing remittance costs 

ought to be addressed in detail in the development of our new directions for migration policy. 

This is an issue that would require greater intergovernmental cooperation which the Green 

Paper recognises as an important focus for more effective migration policy and we encourage 

engagement in this aspect of migration and development. 

  

                                                           
59 United Nations, Transforming Our World: The 2030 Agenda for Sustainable Development (2015), available at: 
http://www.un.org/pga/wp-content/uploads/sites/3/2015/08/120815_outcome-document-of-Summit-for-
adoption-of-the-post-2015-development-agenda.pdf. 

http://www.un.org/pga/wp-content/uploads/sites/3/2015/08/120815_outcome-document-of-Summit-for-adoption-of-the-post-2015-development-agenda.pdf
http://www.un.org/pga/wp-content/uploads/sites/3/2015/08/120815_outcome-document-of-Summit-for-adoption-of-the-post-2015-development-agenda.pdf
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4.2 Refugees and Asylum Seekers 

 

As mentioned at the outset, we are deeply concerned by the directions proposed in the Green 

Paper in relation to the management of South Africa’s asylum seeker and refugee regime. At 

the SCCT we interact with asylum seekers and refugees on a daily basis and are familiar with 

the formidable challenges asylum seekers and refugees already face in terms of navigating the 

current protection system and integrating into South African communities – challenges that 

are often rooted in issues of corruption, administrative mismanagement, delays in processing 

times, and the misapplication of relevant laws. 60  These challenges in turn cause undue 

hardship for individuals when attempting to access services such as banking, education, and 

health care. The closure of urban RROs has created undue administrative hardships for many 

asylum seekers and navigating the current configuration of the asylum system is complicated 

by access issues and protracted adjudication processes. At the SCCT, we are aware of 

increasing numbers of individuals who, unable to access administrative functions around 

permitting and documentation, become irregular in their migration status due to the policies 

and practices of the South African state, rendering them even further vulnerable to abuse, 

exploitation, detention, deportation and potentially, refoulement. 

 

These challenges are challenges of implementation, communication, and commitment. They 

are not a reflection of a Refugees Act in need of change. We believe the Refugees Act 

represents the best of South Africa’s commitments to human rights, justice, and equality. 

South Africa’s non-encampment and urban integration approaches have, when properly 

implemented, contributed to the hope and dignity to thousands of people who have fled from 

circumstances beyond imagining in their home countries. We recognise that the Refugees Act 

is not perfect and requires readjustments, but major policy reversals are not necessary. 

 

We agree that the asylum system is in dire need of attention, but we unequivocally disagree 

with the directions proposed in the Green Paper and we maintain that the dramatic changes to 

the asylum system as proposed in the Green Paper are neither desirable nor necessary, nor do 

we believe that such changes would be in the best interests of South Africans, asylum seekers, 

or refugees. We contend that a much more feasible approach would be to concentrate on 

building a better resourced and effectively managed asylum system based on the current 

Refugees Act. With the strain of regional economic migrants removed from the asylum 

system through special dispensations, the provision of enhanced legal opportunities for 

regional labour mobility, and increased capacity in critical functions at RROs, we believe this 

would be realistic. The significant money and resources that would need to be dedicated to the 

                                                           
60 As detailed comprehensively in Roni Amit, 'Queue here for Corruption: Measuring Irregularities in South Africa’s 
Asylum System', Lawyers for Human Rights and The African Centre for Migration & Society Report (2015), available 
at: http://www.lhr.org.za/publications/queue-here-corruption-measuring-irregularities-south-africa%E2%80%99s-
asylum-system; Roni Amit, 'No Way In: Barriers to Access, Service and Administrative Justice at South Africa's 
Refugee Reception Offices', The African Centre for Migration & Society Research Report (2012), available at: 
http://fhr.org.za/files/5413/8503/7665/no_way_in_barriers_to_access_service_and_administrative_justice_final_
report.pdf.  

http://www.lhr.org.za/publications/queue-here-corruption-measuring-irregularities-south-africa%E2%80%99s-asylum-system
http://www.lhr.org.za/publications/queue-here-corruption-measuring-irregularities-south-africa%E2%80%99s-asylum-system
http://fhr.org.za/files/5413/8503/7665/no_way_in_barriers_to_access_service_and_administrative_justice_final_report.pdf
http://fhr.org.za/files/5413/8503/7665/no_way_in_barriers_to_access_service_and_administrative_justice_final_report.pdf
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creation and ongoing maintenance of the detention-based system outlined in the Green Paper 

would be much more effectively and efficiently spent on improving the capacity and efficacy 

of the asylum system in support of the current Refugees Act, including re-opening and 

adequately resourcing RROs in Cape Town, Port Elizabeth and Johannesburg. Within the 

DHA and associated departments, we believe that improvements in technological systems, 

management, and human resourcing and capacity-building, along with targeted interventions 

to eradicate bribery and corruption, would be a much more realistic, rights-based and effective 

approach to managing the asylum regime. 

4.2.1 Establishment of Detention Facilities for Asylum Seekers 

 

The Green Paper proposes the establishment of administrative detention centres to hold asylum 

seekers while awaiting final adjudication of their refugee claim. Specifically, the Green Paper 

states that ‘Asylum Seeker Processing centres [would be] established closer to the borderline [to] 

accommodate asylum seekers during their status determination process and [would] include 

stakeholders such as DHA, RAB (Refugee Appeal Board), SCRA (Standing Committee for 

Refugee Affairs), DSD (Department of Social Development), DOE (Department of Education), 

DOH (Department of Health), and UNHCR (United Nations High Commissioner for Refugees).’ 

The Green Paper then proposes that ‘low risk asylum seekers’ may have the right to enter and 

leave the facility under specific conditions and be released ‘into the care of national or 

international organisations and family or community members’ subject to unspecified conditions; 

it goes on to suggest that 'vulnerable groups' would also be subjected to detention.61 

This proposal is a significant shift from the current policy of non-detention for asylum seekers 

who reside in local communities while they await final determination of their refugee claim. 

While the Green Paper states that this proposal ‘should not be considered as contrary to the 

policy of non-encampment, but as centres for mitigating security risks posed by irregular 

migration’,62 we are concerned about this shift to detention centres located in remote areas of 

the country and the very real possibility of the long-term detention of vulnerable people 

without adequate support or adequate conditions. This proposal erodes much of the current 

urban refugee protection framework and substantially undermines the rights of asylum 

seekers.  

We are opposed to detention facilities or remote border processing centres on four broad but 

interconnected grounds. First, such a proposal will not deter irregular immigration and will 

not facilitate a more effective asylum regime – instead we believe such a regime is more 

likely to complicate refugee status determination processes and will infringe on the rights of 

asylum seekers and refugees. Given the current issues in the asylum regime, and the lack of 

discussion on avenues to improve these shortcomings, we believe the implementation of the 

detention processes (coupled with the rearticulation of the right to work) will not function as 

                                                           
61 Green Paper, pp. 65-66. 
62 Ibid. 



27 
 

envisioned. Second, we have grave reservations regarding any policy of detention and the 

associated treatment of a vulnerable population group that would accompany such a proposal. 

Third, we believe the costs associated with such a regime would be more effectively and 

efficiently spent elsewhere, such as on improvements in the current regime, and that added 

bureaucracy and management requirements where limited resources are available is unlikely 

to function effectively. Finally, as with security rhetoric, policies and procedures that 

criminalise and segregate asylum seekers may engender popular hostility towards asylum 

seekers, again contributing to the conditions that foster and incite xenophobic sentiments and 

violence.63 

An overarching concern about the proposal is the contradictory procedures and terminology 

regarding the use of detention. The use of detention facilities for asylum regimes is only 

permitted under international law where it is necessary, reasonable, and proportionate to a 

legitimate purpose.64 The Constitution’s Bill of Rights applies to ‘everyone’ in South Africa 

unless specifically mentioned and therefore asylum seekers enjoy the same rights as South 

African citizens to dignity, life, freedom and security, administrative justice, privacy, religion, 

freedom of movement, and access to information and courts.65  These rights can only be 

limited, through section 36 of the Constitution, 'to the extent that the limitation is reasonable 

and justifiable in an open and democratic society based on human dignity, equality and 

freedom' while taking into account all relevant factors. Arbitrary detention is not permitted 

under international law as under section 9(1) of the International Covenant of Civil and 

Political Rights which has been ratified by South Africa, and is found in the Constitution. Any 

detention facility would have to ensure that it would not infringe on these rights – while the 

right to freedom of movement is not absolute, South African courts have held that in terms of 

immigration enforcement any blanket policy for detention would be unlawful and every case 

of detention must be considered on the merits; officials must apply their discretion which 

must be construed ‘in favorem libertatis’, or in favour of liberty.66 This requires specific 

investigations into every asylum application prior to detention would require detailed 

consideration which would take considerable time and resources to administer lawfully. 

UNHCR notes that, in view of the hardship it entails, detention should normally be avoided 

and should only be employed as a measure of last resort, and that if governments do adopt 

                                                           
63 See Juliet P. Stumpf, ‘Crimmigation – Encountering the leviathan’ in Sharon Pickering, Julie Ham (eds) The 
Routledge Handbook on Crime and International Migration (New York: Routledge, 2014). 
64 UNHCR, 'Detention Guidelines on the applicable criteria and standards relating to the detention of asylum-
seekers  and alternatives to detention' (2012), para 2, available at: 
http://www.unhcr.org/publications/legal/505b10ee9/unhcr-detention-guidelines.html.  
65 Sections 10, 11, 12, 21, 14, 15, 33, 32, 34. For a detailed overview of legal and practical issues surrounding 
detention in South Africa, see Frankie Jenkins and Lee Anne de la Hunt, 'Detaining Asylum-Seekers: Perspectives on 
Reception Centres for Asylum-Seekers in South Africa', Research for the National Consortium on Refugees Affairs 
and University of Cape Town Legal Aid Clinic (2000), available at: 
http://www.queensu.ca/samp/migdocs/Documents/2000/asylum.pdf.  
66 Ulde v Minister of Home Affairs (320/08) [2009] ZASCA 34, para 7. 

http://www.unhcr.org/publications/legal/505b10ee9/unhcr-detention-guidelines.html
http://www.queensu.ca/samp/migdocs/Documents/2000/asylum.pdf
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detention measures, there are stringent criteria and standards for detention (especially 

considering the vulnerabilities of refugee populations).67 

Meeting these legal requirements would require a significant increase in administrative 

capacity to determine the legality of the detention of each asylum applicant which we believe 

would detract from the primary function of the adjudication process which is determining 

international protection needs of applicants. As outlined earlier, we note that the one of the 

major challenges in the current asylum regime configuration is the poor quality of refugee 

status determination decisions and backlogs in appeals and review processes. In addition to 

this challenge, Vigneswaran notes that obstacles to accessing the asylum system are–  

commonly produced by the individual effort of officials of the DHA, who act outside 

their legislative mandate to prevent asylum seekers gaining access to the reception 

system […] Put simply, the DHA officials are embedded in an institution which 

sanctions its officials engaging in extra-legal practices that prevent foreigners from 

entering and residing legally in South Africa.68  

These two factors are concerning given the significance of the deprivation of liberty. The 

Green Paper has not proposed any projects to improve capacity and knowledge within DHA 

nor any mechanisms to expedite the refugee status determination process. We believe the 

current proposal, along with the Refugee Amendment Bill’s proposed requirement that a 

determination on the ability of applicants to support themselves be undertaken upon lodging 

an application for asylum, is likely to result in further delays and backlogs without any 

increase in quality decision-making or efficiency and more severe consequences given the 

process required to secure the ability to work legally.   

The Green Paper states that the detention centres are not contrary to the policy of non-

encampment but are proposed ‘for mitigating security risks posed by irregular migration’. 

Discussing this further at a consultation meeting in Johannesburg, the Minister stated that the 

use of detention is intended to 'make the asylum process less attractive to economic 

migrants'.69 In light of these statements, along with the rhetoric employed in the Green Paper, 

it appears that a motivation for detention centres is to deter possible asylum seekers from 

lodging claims. We note here that seeking asylum is not an unlawful act and the right to 

asylum is found in Article 14 of the Universal Declaration of Human Rights and directly 

referenced in the Refugees Act. Further, there is no evidence that detention practices have any 

deterrent effect on irregular migration.70 This policy shift therefore punishes individuals with 

                                                           
67 UNHCR, 'Detention Guidelines on the applicable criteria and standards relating to the detention of asylum-
seekers  and alternatives to detention'. 
68 Darshan Vigneswaran, 'A foot in the door: Access to Asylum in South Africa', Refuge 25(2) (2008), p. 43. 
69 Ana Cox, ' Gigaba: SA can benefit by welcoming migrants', The Star (19 September 2016), available at: 
http://www.iol.co.za/news/politics/gigaba-sa-can-benefit-by-welcoming-migrants-2069860.  
70 Alice Edwards, 'Back to basics: The Right to Liberty and Security of Person and "Alternatives to Detention" of 
Refugees, Asylum-Seekers, Stateless Persons and other Migrations' UNHCR Legal and Protection Policy Research 

http://www.iol.co.za/news/politics/gigaba-sa-can-benefit-by-welcoming-migrants-2069860
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serious protection needs and will have no effect on irregular migration. It may, in fact, lead to 

an sizeable population of undocumented asylum seekers which has serious implications for 

social cohesion and effective governance. 

We believe that there are a number of mechanisms and practices that can be adopted with 

regards to the South African context to address irregular migration that would take into 

account the concerns of the state while also considering the rights of individual asylum 

seekers.71 Many states around the world are currently dealing with the realities of mixed 

migration flows, where migrants with a variety of motivations for their journeys are often part 

of a larger flow which also contains people with genuine international protection needs. The 

issue of spurious claims in the asylum system can be dealt with by increasing capacity and 

effectiveness of refugee status determination processes that would result in quicker 

determination times while still accurately identifying those with protection needs. That many 

individuals have been able to remain in the asylum system for up to a decade, regardless of 

their refugee claim, is a problem that can be effectively addressed through targeted increases 

in capacity amongst DHA staff along with a commitment on the behalf of government to 

improve processes. Such capacity increases could be coupled with minor revisions to the 

Refugees Act to facilitate faster turnaround times while still ensuring the rights of asylum 

seekers are respected. 

Without such an intervention, we remain concerned that neither the adjudication times nor the 

quality of refugee status decisions will remain as they currently are. There is a growing body 

of empirical evidence indicating that even short periods of time in detention facilities have 

long-term negative impacts on mental and physical health.72 These negative impacts may be 

particularly pronounced for women, children and LGBTI asylum seekers,73 and the lack of 

consideration for these groups is concerning.74 Given the history of human rights abuses at the 

                                                                                                                                                                                           
Series (2008), available at: http://www.unhcr.org/protection/globalconsult/4dc949c49/17-basics-right-liberty-
security-person-alternatives-detention-refugees.html. 
71 See for example UNHCR, Refugee Protection and Mixed Migration: A 10-Point Plan of Action (2007), available at: 
http://www.unhcr.org/protection/migration/4742a30b4/refugee-protection-mixed-migration-10-point-plan-
action.html; International Detention Coalition, 'There are alternatives' (2015), available at: 
http://idcoalition.org/publication/there-are-alternatives-revised-edition/. 
72 Katy Robjant et al., 'Mental health implications of detaining asylum seekers: systematic review', The British 
Journal of Psychiatry, 194(4) (March 2009), pp. 306-312; Janet Cleveland and Cécile Rousseau, ‘Psychiatric 
symptoms associated with brief detention of adult asylum seekers in Canada’, Canadian Journal of Psychiatry 58(7) 
(2013), pp. 409-416; Aamer Sultan and Kevin O’Sullivan, ‘Psychological Disturbances in Asylum Seekers Held in 
Long Term Detention: A Participant-Observer Account’, The Medical Journal of Australia, 175(11) (2001), pp. 593-6; 
and see generally Jane Lee ‘Asylum seekers’ mental health linked to length of detention’, Sydney Morning Herald 
(2 July 2014), available at: http://www.smh.com.au/federal-politics/political-news/asylum-seekers-mental-health-
linked-to-length-of-detention-20140702-zstsy.html. 
73 Shana Tabak and Rachel Levitan, 'LGBTI Migrants in Immigration Detention: A Global Perspective', Harvard 

Journal of Law and Gender, 37(1) (2014), pp. 1-44. 
74 We address the issue of the detention of children below in section 4.1.3. 

http://www.unhcr.org/protection/globalconsult/4dc949c49/17-basics-right-liberty-security-person-alternatives-detention-refugees.html
http://www.unhcr.org/protection/globalconsult/4dc949c49/17-basics-right-liberty-security-person-alternatives-detention-refugees.html
http://www.unhcr.org/protection/migration/4742a30b4/refugee-protection-mixed-migration-10-point-plan-action.html
http://www.unhcr.org/protection/migration/4742a30b4/refugee-protection-mixed-migration-10-point-plan-action.html
http://idcoalition.org/publication/there-are-alternatives-revised-edition/
http://www.smh.com.au/federal-politics/political-news/asylum-seekers-mental-health-linked-to-length-of-detention-20140702-zstsy.html
http://www.smh.com.au/federal-politics/political-news/asylum-seekers-mental-health-linked-to-length-of-detention-20140702-zstsy.html
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Lindela Repatriation Facility and lack of oversight or transparency in operations,75 we are 

very concerned about the likely conditions at these facilities and how such facilities would be 

managed in practice.  

Due to these reasons, we do not support the proposal to detain asylum seekers at the border. 

We do believe that the introduction of an accessible work visa regime for migrants in the 

region will go a long way to reducing the burden on the asylum system in the future. The 

figures on the following pages are meant to demonstrate that: 

 

 detention is not the solution to the practical issue of an over-burdened asylum system, 

rather invest time and resources into the human and or technological resources to deal 

with the backlog;    

 

 that the system will feel a great deal of relief once an accessible work visa regime is 

implemented; and 

 

 that detention is extremely costly and the resources in question should rather be spent 

on service delivery. 

The infographics presented below are based on research and real costs. The figures used for 

the backlog, asylum claims to date and salaries for staff are directly from DHA presentations, 

advertisements and the Green Paper; while we have already expressed our reservations with 

the presentation of asylum statistics and figures, we felt it was prudent to demonstrate 

examples using the data provided by DHA. Costs for supporting detained asylum seekers are 

based on the referenced figures, Department of Correctional Services figures and comparative 

data from other countries. These estimates take into account the services that would be 

available to the detainees – food, water, ablution facilities, healthcare, etc. – in accordance 

with their human and Constitutional rights as well as international standards. To demonstrate 

our argument, we have used the figure of R200 per day per detainee to be a conservative 

estimate to meet these needs.   

Figure 1 is based on a three year period comparing the construction of a detention facility or 

increasing capacity with a focus on finalising the 78,339 asylum applications DHA has 

acknowledged that are active. We acknowledge this number is undoubtedly higher but have 

proceeded with the figures given by DHA in terms of active asylum permits as of 1 May 

2016. The estimates related to the Lebombo Refugee Reception Facility are based on figures 

contained in DHA's 2016 Annual Performance Plan  and the figures for the addition of 

adequately trained staff members within DHA are taken from job advertisements.  With the 

                                                           
75 See for example Nickolaus Bauer, 'State silent as riot, illegal detention claims rock Lindela', Mail & Guardian (28 
March 2012), available at: http://mg.co.za/article/2012-03-28-state-silent-as-riot-illegal-detention-claims-rock-
lindela/.  

http://mg.co.za/article/2012-03-28-state-silent-as-riot-illegal-detention-claims-rock-lindela/
http://mg.co.za/article/2012-03-28-state-silent-as-riot-illegal-detention-claims-rock-lindela/
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limited data available, the results support the argument that increased capacity within DHA is 

less costly and will be more effective in processing claims.   

 

        Figure 1 

 
 

As evidenced by Figure 2 below, the consequences of undertaking the construction of 

detention facilities and establishment of a detention regime more broadly results in significant  

opportunity costs that could be dedicated to improving service delivery in the much-needed 

areas of housing, education, and healthcare. It is important to note that that Figure 2 is an 

estimate for only one detention centre only – DHA has expressed the desire to have multiple 

detention facilities, thereby seriously increasing the cost over time. We believe the 

infographics convey that detention is neither desirable nor cost-effective and it will not 

address the backlogs or difficulties in the status determination processes. Significant costs 

surrounding detention regimes are also prevalent internationally with Australia spending 

roughly US$459 per day, the United States spending $224 per day, and Canada spending 

$124 per day.76 These costs have raised questions in those societies around the efficacy and 

rationale of detention schemes. 77  When considering adjudication rates and outcomes, we 

believe the increase in capacity could significantly lower the number of outstanding 

applications towards a more manageable number.   

                                                           
76 Ben Doherty and Nick Evershed, 'Australian immigration detention costs double that of US and Europe – report', 
The Guardian (1 October 2015), available at: https://www.theguardian.com/australia-
news/2015/oct/01/australian-immigration-detention-costs-double-that-of-us-and-europe-report.  
77 Stephanie Anderson, 'Immigration Department criticised over handling of welfare, security services for offshore 
centres', ABC News (13 September 2016), available at: http://www.abc.net.au/news/2016-09-13/immigration-
dept-criticised-by-audit-office-offshore-centres/7839902.  

https://www.theguardian.com/australia-news/2015/oct/01/australian-immigration-detention-costs-double-that-of-us-and-europe-report
https://www.theguardian.com/australia-news/2015/oct/01/australian-immigration-detention-costs-double-that-of-us-and-europe-report
http://www.abc.net.au/news/2016-09-13/immigration-dept-criticised-by-audit-office-offshore-centres/7839902
http://www.abc.net.au/news/2016-09-13/immigration-dept-criticised-by-audit-office-offshore-centres/7839902
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                     Figure 2 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

Importantly, these cost estimates do not include the possible costs from unlawful actions 

during detention. The current immigration detention regime, which often results in the 

unlawful detention of asylum seekers and refugees, displays a history of unlawful activity. 

For example, one 2012 study analysed 90 unlawful detention cases brought over a 23 month 

period and found that the cases cost DHA at least R2.5 million in legal fees and R2.6 million 

Figure 2 Sources 

1: Department of Home Affairs, Annual Performance Plan (2016), pp. 71 & 72. 

2: Cost estimated on the basis of building a private prison.  Department of Correctional Services and Department of Public Works, 

'Correctional facilities - building, cost escalations, maintenance', Joint Department of Correction Services and Public Works Portfolio 

Committee meeting (Cape Town, 8 February 2010), minutes available at: https://pmg.org.za/committee-meeting/11182/.  

3: Costs estimated on the basis of the Lindela Detention Facility, with nominal extra costs to provide for additional services for 

vulnerable groups such as women, children, sick or infirm individuals and the elderly. Roni Amit and Raul Zelada-Aprili ‘Breaking the 

Law, Breaking the Bank: The Cost of Home Affairs' Illegal Detention Practices’ (2012). 

4: 'RDP houses repaired at up to three times the rate of building them' (2015), available at: https://www.da.org.za/2015/03/rdp-

houses-repaired-3-times-cost-building/.      

5: Phillippe Burger, 'Between the devil and the deep blue sea?  The financing of higher education' (22 September 2016), available at:  

http://www.econ3x3.org/node/354.  

6: Glenn P. Jenkins and Armin Zeinali, ‘Cost- effective infrastructure choices in education: Location, build or repair’. South African 

Journal of Economic and Management Sciences 18(1) (2015), available at: 
http://www.scielo.org.za/scielo.php?script=sci_arttext&pid=S2222-34362015000100006.  

7:  Department of Treasury, ‘Public Sector Infrastructure Update’ (2015), available at:   

http://www.treasury.gov.za/documents/national%20budget/2015/review/Annexure%20b.pdf.  

https://pmg.org.za/committee-meeting/11182/
https://www.da.org.za/2015/03/rdp-houses-repaired-3-times-cost-building/
https://www.da.org.za/2015/03/rdp-houses-repaired-3-times-cost-building/
http://www.econ3x3.org/node/354
http://www.scielo.org.za/scielo.php?script=sci_arttext&pid=S2222-34362015000100006
http://www.treasury.gov.za/documents/national%20budget/2015/review/Annexure%20b.pdf
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in costs relating just to those unlawful detentions.78 Further, as of March 2013 there were 

R503.3 million in pending legal claims against Immigration Affairs.  These figures indicate 

systemic difficulties surrounding DHA’s detention practices and call into question DHA’s 

ability to implement a detention regime that would meet human rights and administrative 

justice standards. 

Another study noted that as of March 2013 there was R503.3 million in pending legal claims 

against Immigration Affairs, with the majority related to cases of unlawful detention.79 These 

figures indicate systemic difficulties surrounding DHA’s detention practices and call into 

question DHA’s ability to implement a detention regime that would meet human rights and 

administrative justice standards. The introduction of detention practices as administered under 

the current standards prevalent at RROs is likely to add to this figure on top of claims that will 

continue to arise from the immigration enforcement operations throughout the country.  

Lastly, the Green Paper indicates that the detention centre proposal is in line with 

international practice in countries such as Australia, Brazil, Canada and Switzerland. We 

believe that alternatives to detention provide better models that can be modified to fit the 

South African context and that the existing legal framework is already aligned with many of 

the best-practice alternatives including the principle of presumptive liberty. In regards to the 

countries cited we have some major concerns with these models. We believe it is unhelpful 

and even misleading to present these examples as good international practice, given the robust 

and well-founded criticism of all of these detention regimes by a number of states and human 

rights organisations. 

The Australian detention regime and 'processing centres' have been characterised by secrecy 

and human rights abuses.80  Further, the strict detention system has not resulted in more 

efficient processing; in fact, although the number of people in onshore immigration detention 

has decreased, the length of time spent in detention has increased in recent years.81 Given 

these abuses, costs (as noted above), and outcomes, we believe citing Australia as a positive 

example for humane and efficient treatment of asylum seekers is ill-advised. 

                                                           
78 Roni Amit and Raul Zelada-Aprili, ‘Breaking the Law, Breaking the Bank: The Cost of Home Affairs' Illegal 
Detention Practices’ Lawyers for Human Rights and The African Centre for Migration & Society Report (2012), p. 
76, available at: http://fhr.org.za/resources/public-interest-law/breaking-law-breaking-bank.   
79 Gregory Mthembu Salter et al., 'Counting the cost of securitising South Africa’s Immigration Regime’, Working 
Paper 20 (Migrating out of Poverty Research Programme Consortium, September 2014), p. 11. 
80 See for example Al Jazeera, ' Offshore and off limits: Australia's refugee centres' (12 June 2016), available at: 
http://www.aljazeera.com/programmes/listeningpost/2016/06/offshore-limits-australia-refugee-centres-
160612100458412.html; Ben Doherty, 'United Nations reiterates demand for Australia to close "dire" detention 
centres', The Guardian (13 August 2016), available at: https://www.theguardian.com/australia-
news/2016/aug/13/united-nations-reiterates-demand-for-australia-to-close-dire-detention-centres.  
81 Refugee Council of Australia, Statistics on people in Australia's onshore detention system (1 July 2016), available 
at: http://www.refugeecouncil.org.au/getfacts/statistics/aust/asylum-stats/detention-australia-statistics/.  

http://fhr.org.za/resources/public-interest-law/breaking-law-breaking-bank
http://www.aljazeera.com/programmes/listeningpost/2016/06/offshore-limits-australia-refugee-centres-160612100458412.html
http://www.aljazeera.com/programmes/listeningpost/2016/06/offshore-limits-australia-refugee-centres-160612100458412.html
https://www.theguardian.com/australia-news/2016/aug/13/united-nations-reiterates-demand-for-australia-to-close-dire-detention-centres
https://www.theguardian.com/australia-news/2016/aug/13/united-nations-reiterates-demand-for-australia-to-close-dire-detention-centres
http://www.refugeecouncil.org.au/getfacts/statistics/aust/asylum-stats/detention-australia-statistics/
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Our research into Brazil’s asylum regime did not yield any reports of the detention of asylum 

seekers in detention facilities as part of official state policy. For example, the UN Working 

Group on Arbitrary Detention stated after a mission to Brazil that there are ‘no detention 

centres for migrants in an irregular situation or asylum seekers’ and that in practice if a person 

declares their intention to apply for asylum they are released.82 Brazil’s Law No. 9474/97 

allows for individuals to lodge claims and reside in communities. There are reports of 

‘connector spaces’ at airports where individuals ‘who do not have the necessary documents to 

enter Brazil, raise some suspicion or simply cannot communicate well enough to explain their 

situation’ are held. Reports indicate that these individuals are often kept for long periods of 

time in facilities that cannot accommodate them, resulting in extreme hardship and delays in 

asylum processing. 83  In remote border towns, this policy has had disastrous effects for 

individuals who have been detained in inadequate detention facilities causing a humanitarian 

crisis and overwhelming local municipalities.84 We believe this is a likely outcome if South 

Africa implements a similar detention regime for asylum seekers lacking identity 

documentation along the country's borders.  

Canada’s detention system has resulted in high costs for the state and the indefinite detention 

of thousands of asylum seekers, many suffering from trauma.85 Canada’s system relies on the 

widespread use of prisons for immigration purposes and has drawn criticism for its 

increasingly restrictive approach.86 As illustrated above, Canada also expends a considerable 

amount of resources on its detention regime. 

Switzerland's approach has also had negative effects for vulnerable groups, including the 

detention of children,87 and has been criticised for the routine imposition of criminal sanctions 

for the violation of immigration laws. 88  Of particular concern are the ‘apartheid-like’ 

restrictions introduced in Switzerland where refugees are prohibited from certain public 

places.89  

                                                           
82 UN Working Group on Arbitrary Detention, Report on Mission to Brazil, Addendum (2014), para 52. 
83 Conectas, ‘Immigrants in Guarulhos’ (2014), available at: http://www.conectas.org/en/actions/foreign-
policy/news/27629-immigrants-in-guarulhos. 
84 See for example Conectas, 'Brazil’s Unspoken Humanitarian Crisis: “Refugee” Camp Holding Over 800 Haitians in 
Inhuman Conditions' (2013), available at: http://www.globalresearch.ca/brazil-hides-humanitarian-emergency-in-
acre-refugee-camp-holding-over-800-haitians-in-inhuman-conditions/5347105. 
85 Leslie Young, ‘Sick, traumatized, jailed indefinitely: Canada’s immigration detention violates rights, report says’ 
Global News (18 June 2015), available at: http://globalnews.ca/news/2060622/sick-traumatized-jailed-indefinitely-
canadas-immigration-detention-violates-rights-report-says/. 
86 Global Detention Project, Canada Profile (undated), available at: 
https://www.globaldetentionproject.org/countries/americas/canada. 
87 Terres des Hommes, 'Illegal detention of migrant children in Switzerland: a status report' (2016), available at: 
https://www.tdh.ch/sites/default/files/tdh_plaidoyer-ch_en_web_1.pdf. 
88 Global Detention Project, Switzerland Immigration Detention Profile (2016), available at: 
https://www.globaldetentionproject.org/countries/europe/switzerland. 
89 Tony Paterson, ‘Swiss introduce apartheid-like restrictions: Local authorities ban asylum seekers from public 
places’ (7 August 2013), available at: http://www.independent.co.uk/news/world/europe/swiss-introduce-
apartheid-like-restrictions-local-authorities-ban-asylum-seekers-from-public-places-8750765.html.  

http://www.conectas.org/en/actions/foreign-policy/news/27629-immigrants-in-guarulhos
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http://globalnews.ca/news/2060622/sick-traumatized-jailed-indefinitely-canadas-immigration-detention-violates-rights-report-says/
http://globalnews.ca/news/2060622/sick-traumatized-jailed-indefinitely-canadas-immigration-detention-violates-rights-report-says/
https://www.globaldetentionproject.org/countries/americas/canada
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http://www.independent.co.uk/news/world/europe/swiss-introduce-apartheid-like-restrictions-local-authorities-ban-asylum-seekers-from-public-places-8750765.html
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In sum, each of the detention models cited in the Green Paper raises serious concerns and we 

believe that it is unhelpful and even misleading to present these examples as good 

international practice given the robust criticism of these regimes as outlined above. 

4.2.2 Permanent Residence, Naturalisation and Durable Solutions 

We would also like to express our concerns in relation to some of the Green Paper’s policy 

proposals regarding permanent residence and naturalisation. In particular, we would like to 

express our opposition to the proposal to revoke the possibility of refugees attaining 

permanent residency in South Africa as we believe this represents one of the fundamental 

‘durable solutions’ available for refugees. 

The Green Paper states that compliance-based granting of residency or naturalisation is the 

current approach, rather than achieving strategic goals or building the nation.90 It is unclear 

why these two are mutually exclusive, as surely rules and regulations that govern who is 

eligible for permanent residency and citizenship are already strategic. This section states that 

the ‘compliance-based’ approach also undermines the value of the status of being a permanent 

resident or citizen but there is no evidence or explanation provided for this statement or how 

the ‘value of the status’ of being a permanent resident or citizen is undermined by current 

practices.  

The Green Paper states that:  

There is a misconception that immigrants have a constitutional right to progress 

towards residency or citizenship status. A sovereign state has the prerogative to 

determine who enters its territory and to enact laws accordingly. States also have the 

right to protect themselves from risks, such as the entry and stay of fugitives from 

justice who are linked to organised crime.91 

 

In this small paragraph, the Green Paper has made the leap from a State’s right to determine 

progress towards residency or citizenship status, all the way to ‘fugitives of justice’ and 

‘organised crime.’ We are convinced that the vast majority of those seeking permanent 

residency or citizenship are not fugitives from justice nor are they engaged in organised 

crime. If attracting and retaining skilled migrants in the country is indeed part of the aims of 

South Africa’s strategic directions for migration, then it would follow that pathways to 

permanent residence and citizenship need to be made more, not less, accessible for those who 

meet what must be clearly defined and rational criteria. 

Regarding the proposed revocation of a pathway to permanent residence for refugees, we 

have a number of concerns. The Green Paper states:  

                                                           
90 Green Paper, p. 39. 
91 Ibid p. 40. 
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Refugees are also allowed to apply for permanent residence, even though their status 

is inherently temporary. This is because refugees are expected to return to their 

country of origin once conditions there allow them to return safely. This should not be 

regarded as automatic but linked to finding durable solutions in the event of conditions 

changing, such as developments in the country of origin of the refugee.92  

The Green Paper also seems to opposed to the granting of permanent residence to refugees as 

those individuals 'can travel to his/her country of origin (re-availment) on a South African 

passport without any sanction' and that those who acquire citizenship 'cannot be repatriated to his 

or her country of origin when the situation normalises'.93 

In response to these issues, the Green Paper then proposes:  

 

[R]efugees should not be allowed to apply for permanent residence on the grounds of 

the number of years spent in the country. Refugees may still qualify under the 

Immigration Act to apply for permanent residence on other grounds, such as meeting 

skills and investment requirements.94  

We would like to highlight the fact that already, refugee status does not automatically qualify 

an individual for permanent residence after a certain timeframe. Under the Refugees Act, 

obtaining permanent resident status is already an incredibly difficult undertaking, as refugees 

must first apply through Section 27(c) to SCRA after five years of living continuously in 

South Africa for certification. After attaining the status of a permanent resident for a further 

five years under the Immigration Act, the individual in question is then eligible to apply for 

citizenship under the Citizenship Act. 

Discussing the citizenship process, Dassen et al. note that ‘while there would appear to be a 

clear legal pathway from refugee status to citizenship, it is noteworthy that in practice few 

refugees reach the naturalisation stage. Indeed, this is not surprising, given the envisaged 

length of the formal process.’95 While there are no statistics given in the Green Paper on the 

number of refugees who become citizens, the statistics presented on permanent residence 

applications demonstrate that refugees account for only 4% of applications for permanent 

residence between June 2014 and January 2016.96 Yet the Green Paper’s proposal to remove 

permanent residence is based on it constituting a ‘pull factor’, in addition to apparent 

                                                           
92 Ibid.  
93 Ibid., p. 67. 
94 Ibid., p. 41. 
95 Daven Dass et al. in Fatima Khan and Tal Schreier (eds.) Refugee Law in South Africa (Cape Town: Juta, 2014) p. 
218. 
96 Green Paper, p. 29. 
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confusion surrounding the status of refugees who attain permanent residence, and a 

misunderstanding of the definition of ‘re-availment’ and how it relates to refugee protection.97  

Even the process to attain certification from SCRA to apply for permanent residence under 

the Immigration Act is difficult for many refugees and seldom successful. In order to get 

certification, SCRA must be fully satisfied that conditions in the refugee’s country of origin 

are unlikely to change in the foreseeable future – the refugee must prove that they will remain 

one ‘indefinitely’ – leaving much room for the discretion of officials. Following that 

certification, the refugee may then apply for permanent residence, but there is still no 

guarantee the application will be successful. The Advocacy Programme at the SCCT often 

attempts to assist individuals with this process and in the past year and a half has assisted 30 

clients who have applied for certification but have not yet received any response from SCRA. 

Some of these individuals had applied multiple times as far back as 2008; the average year of 

application for these individuals was 2012, four years ago, and none of these individuals have 

yet to receive a decision (either positive or negative) from SCRA. In our contact with SCRA 

on each application, we have found the main impediment to be lost files or files not sent from 

the RRO with these problems being exacerbated by a lack of capacity within DHA. 

Based on the above, it does not appear that the option of permanent residence for refugees is 

in any way a ‘loophole’ or open for abuse as inferred by the Green Paper. In fact, the 

obstacles in the process point again towards a lack of capacity and implementation. For 

refugees with little hope of resettlement or repatriation, being able to integrate within the host 

country is of great importance. Ongoing and indefinite temporary status negatively affects an 

individual’s human security, employment prospects, and his or her capacity to invest, both 

emotionally and financially, in a host country. There is considerable research indicating that 

the exclusion of migrants from state and society, through exclusionary policies and practices, 

may lead migrants to view themselves as outsiders with little responsibility to the State and as 

a disincentive to invest in South Africa.98 This perception arises out of the actions of the State 

institutions and the general public that, from a variety of levels, say they are not wanted and 

are at best temporary residents. 

The provision of permanent as opposed to temporary protection visas has also been linked to 

better mental health outcomes for refugees.99 According to the DHA’s own 2015 document, 

                                                           
97 Ibid., p. 67. Here the Green Paper conflates voluntary re-availment of the home country’s protection with simple 
physical return to its territory. For further clarification see James Hathaway and Michelle Foster, The Law of 
Refugee Status (2nd ed.) (Cambridge: Cambridge University Press, 2014) Chapter 6, pp. 462-94. 
98 See for example Loren B. Landau and Tamlyn Monson, 'Displacement, Estrangement and Sovereignty: 
Reconfiguring State Power in Urban South Africa', Government and Opposition 43(2) (2008) and Caroline Kihato, 
'Governing the city? South Africa’s struggle to deal with urban immigrants after apartheid', African Identities 5(2) 
(2007). 
99 Shakeh Momartin et al., 'A comparison of the mental health of refugees with temporary versus permanent 

protection visas', Medical Journal of Australia 185(7) (2006). 
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‘Strategy for the Integration, Repatriation and Resettlement of Refugees’ 100  permanent 

residence is an important part of an overall integration strategy for refugees, forming a key 

part of one of the three pillars of durable solutions. We believe that appropriate provision to 

access permanent residence must be made for refugees in South Africa, where resettlement or 

repatriation are not viable options, and that these provisions should not be linked to ‘meeting 

skills and investment requirements’ under the terms of the Immigration Act. 

Related to the issue of durable solutions for refugee crises, we are concerned about future 

departmental policy on this issue given the experience of the former Angolan refugees who 

fled the civil wars in Angola from 1975 – 2002. These refugees came to South Africa as one 

of the first waves of refugees to the country in the post-Apartheid era and have established 

deep social, economic and cultural links to South Africa, particularly in Cape Town. 

Following UNHCR’s 2012 declaration that due to ceased circumstances in Angola, Angolan 

refugees could begin to return home in safety and dignity, a cessation process was begun for 

this group of refugees by DHA in 2013. This process was characterised by changing practices 

and confusion, which is perhaps expected due to it being the first time the ceased 

circumstances article was applied to a refugee population, and was finalised with the issuance 

of temporary two-year permits under the Immigration Act to Angolans who previously held 

refugee status. These permits were issued with minimal and relaxed requirements that made 

them accessible to all former refugees who could procure an Angolan passport. Unfortunately, 

upon the expiration of these permits, we are not aware of any Angolans that could apply for 

any regular work permit options under the Immigration Act due to the strict requirements, 

effectively rendering roughly 2,000 individuals as ‘illegal foreigners’ despite decades residing 

in and contributing to South Africa.101 We firmly believe that this process did not result in a 

‘durable solution’ and violated the rights of the former Angolan refugees. Other jurisdictions 

have dealt with similar cases through continued legal stay, such as the United States where a 

Nicaraguan man was allowed to remain due to 11 years residence in the country and 

assimilation into American culture and society despite the end of the civil war in his country 

of origin,102 and in Brazil where the former Angolan refugees were given the opportunity to 

apply permanent residence as a means to end their refugee status. 103  These examples 

exemplify dignified solutions taken with a holistic view of the experiences of refugees while 

in exile.  

In consideration of the above, we believe that appropriate provision to access Permanent 

Residence must be made for refugees in South Africa, where resettlement or repatriation are 

                                                           
100  Version 2, November 2015, section 4.5. 
101 See Scalabrini Centre of Cape Town, ‘Angola is just a picture in my mind’ Research Report (2014), available at: 
http://scalabrini.org.za/angola-is-just-a-picture-in-my-mind/. 
102 Patrick J. McDonnell, ‘Man Ruled Too Americanized to Deport’, Los Angeles Times (12 July 1996), available at: 
http://articles.latimes.com/1996-07-12/news/mn-23347_1_central-americans.  
103 Luiz Godhino, ‘UNHCR welcomes Brazilian residency for Angolan and Liberian refugees’ (9 November 2012), 
available at: http://www.unhcr.org/news/latest/2012/11/509d1eba9/unhcr-welcomes-brazilian-residency-
angolan-liberian-refugees.html.  
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not viable options, and that these provisions should not be linked to ‘meeting skills and 

investment requirements’ under the terms of the Immigration Act. The exclusion of such a 

provision would, in our view, be unconstitutional, constitute poor policy, and be a negative 

development for South African society. 

4.2.3 'Third Safe Country' and 'First Safe Country' Principles 

The Green Paper raises what it refers to as a ‘lack of observance of the “safe third country” 

principle that those persons who claim asylum should do so in the first safe country they 

enter’.104 The Green Paper states that this principle relates to asylum seekers ‘who transit 

through one or more safe countries en route to SA, most of which are also signatories to the 

1951 Convention’.105 Worryingly, the Green Paper proposes that a new category of exclusion 

relevant to asylum seekers could apply to ‘those persons who have failed to apply in safe 

countries en route to SA, often termed “third countries” [and that] the general principle is 

referred to in the 1951 UN Convention and it should be made explicit in domestic 

legislation.’106 

With reference to the ‘safe third country principle’ (sometimes used interchangeably by DHA 

along with the terms ‘first country rule’ and ‘first safe country principle’) we note that the 

principle is not an established procedure of international law and cannot be used as a 

mechanism to refuse entry to asylum seekers. It is important to recognise that this principle is 

by no means an obligation under international law. While individuals formally recognised as 

refugees in other States are not eligible for refugee status in South Africa,107 those who have 

merely transited through countries on their way to South Africa cannot be denied status based 

on their route taken to reach the Republic.  

The ‘first country rule’ is an administrative practice developed by States to address 

obligations towards asylum seekers; neither the 1951 Convention relating to the Status of 

Refugees nor the 1969 Organization of African Unity Convention Governing the Specific 

Aspects of Refugee Problems in Africa require refugees to seek protection in the nearest 

country or the first country encountered after fleeing their country of origin.108 While some 

States, particularly those in the European Union, have established arrangements between 

countries regarding the first safe country principle, these arrangements are formally codified 

and implemented in a manner consistent with international law and State obligations as laid 

out in the 1951 Convention. These agreements are based on individual determinations for 

                                                           
104 Green Paper, p. 63. 
105 Ibid. 
106 Ibid., p. 69. 
107 Through section 4(1)(d) of the Refugees Act.  
108 For a more detailed analysis of the first safe country principle and how it relates to South Africa, see Lawyers for 

Human Rights, ‘Legal Brief on the “First Safe Country” Principle’ (June 2011), available at: 
http://www.lhr.org.za/sites/lhr.org.za/files/lawyers_for_human_rights_brief_on_the_first_safe_country_principle
_final_doc_1.pdf; Roni Amit, ‘The First Safe Country Principle in Law and Practice’, Migration Issue Brief #7 (June 
2011), available at: http://www.migration.org.za/uploads/docs/brief-7.pdf.  
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each individual which depend on individual circumstances – the ‘first safe country’ principle, 

or ‘safe third country’ principle cannot be applied through basic ‘safe country lists’ or 

information found on application forms.  

Even formal agreements do not absolve states from the responsibility to protect the rights of 

asylum seekers and refugees. The European Court of Human Rights recently ruled in M.S.S. v 

Belgium that transferring an Afghan asylum seeker to Greece would violate his rights under 

article 3 of the European Covenant of Human Rights which prohibits the expulsion of an 

individual to a country where face a real risk of being subjected to torture, inhuman or 

degrading treatment, or torture.109 In North America, the implementation of a bi-lateral ‘Safe 

Third Country Agreement’ between the United States and Canada, where Canada is able to 

return asylum seekers who transited the United States for adjudication (and vice versa), has 

resulted in an increase in human smuggling across the border, thereby making the border less 

secure, and has significantly deteriorated refugee protection.110  

In South Africa, section 2 of the Refugees Act sets forth a strong codification of the principle 

of non-refoulement and expands on article 33(1) the 1951 Convention which affirms that 

refoulement may occur when an individual is sent to a third country without an agreement that 

the individual will not be returned to his or her country of origin.111 The courts have affirmed 

this approach in Abdi v Minister of Home Affairs where the Supreme Court of Appeal held 

that the return to two refugees to Namibia would place them at real risk of suffering and 

physical harm as there were no guarantees that Namibia would not deport them to Somalia, 

their country of origin.112 The court found DHA’s argument that the refugees would not be 

deported and would face no risk of physical hardship as a result of this return ‘bereft of 

validity and undoubtedly incompatible with the 1951 UN Convention, the 1969 OAU 

Convention as well as the Refugees Act’ and that ‘deportation to another state that would 

result in the imposition of a cruel, unusual or degrading punishment is in conflict with the 

fundamental values of the Constitution’.113  

At the present time, the use of this principle is not supported by either international law or 

customary law and in the absence of multi- or bi-lateral agreements with neighbouring States 

and consequently cannot be applied in South Africa. Nevertheless, the principle is often 

misapplied to asylum seekers during their refugee status determination interviews and 

individuals are rejected solely for transiting through a country on their way to South Africa 

                                                           
109 See Patricia Mallia, ‘Case of M.S.S. v. Belgium and Greece: A Catalyst in the Re-thinking of the Dublin II 
Regulation’ (2011) Refugee Survey Quarterly 30(3), p. 107. 
110 Efrat Abel and Alletta Brenner, 'Bordering on Failure: Canada-U.S. Border Policy and the Politics of Refugee 
Exclusion' Criminal Justice, Borders and Citizenship Research Paper No. 2420854 (Harvard Immigration and Refugee 
Law Clinical Program, Harvard Law School, 2013). 
111 See Fatima Khan, ‘The principle of non-refoulement’ in Fatima Khan and Tal Schreier (eds.) Refugee Law in 
South Africa (Cape Town: Juta, 2014), pp. 3-19. 
112 Abdi v Minister of Home Affairs 2011 (3) SA 37 (SCA). 
113 Ibid., para 26. 
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without consideration of the individual’s circumstances and protection needs, putting asylum 

seekers at risk of refoulement. 

We submit that the conditions for South Africa to rely on ‘safe third country’ or ‘first safe 

country’ concepts as a means of managing asylum seeker flows in a safe, effective and 

administratively just manner are not in place, nor are they likely to be in the foreseeable 

future. Should South Africa pursue such arrangements, we submit they must ensure asylum 

seekers will be protected. We submit further that these arrangements may not work as 

conceived. 

4.2.4 Right to Work and the Right to Study 

We note with grave concern the Green Paper’s proposal for the removal of the right to work 

and study for asylum seekers.114 As stated earlier, we believe that the right to work and the 

right to study, especially the right to basic education, are two separate rights that should not 

be combined or used interchangeably in any policy discussion. 

These rights have been afforded on the basis of human dignity. We understand that through 

the changes being proposed to the asylum system through the use of processing centres and 

secure administrative detention centres, the DHA is hoping to develop an efficient and timely 

system for the processing of asylum claims, which would negate the need for the right to 

work or the right to study since the basic needs of asylum seekers ‘will be catered for in the 

processing centres’.115 Under the Refugee Amendment Bill, certain individual asylum seekers 

will be allowed to work and study if they are able to satisfy certain criteria (such as producing 

a letter of employment or a letter of enrolment within 14 days of taking up employment or 

enrolling), and other individuals will be assisted by family members or friends, or if this is not 

possible they will be assisted by UNHCR. 

We have serious concerns about any processes that may jeopardise the ability of asylum 

seekers to support themselves during what is undoubtedly a protracted adjudication process. 

While the Green Paper proclaims that the Watchenuka judgment and the courts are the cause 

of the right to work, this view neglects the reasoning of the court who found that a decision 

made by SCRA that prohibited work and study except in the event that an application for 

asylum was not finalised within 180 days, that applicant could then apply to the Standing 

Committee to lift the restriction,116  was unlawful and directed SCRA to consider if the 

applicant and her son should be permitted to work and study.117 The Watchenuka judgment 

then requires that SCRA consider if an applicant should be permitted to undertake 

employment or study based on individual circumstances. It further makes clear that in 

situations where individuals have no viable means to support themselves that the right to 

                                                           
114 Green Paper, p. 66. 
115 Green Paper, p. 67. 
116 Minister of Home Affairs and Others v Watchenuka and Others, para 22. 
117 Ibid., para 39. 
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dignity is impinged. The fact that this right may also be afforded to persons who are not 

genuine refugees ‘provides no reason for limiting the rights of those who are genuine’.118 

In 2013, further attempts to limit asylum seekers’ ability to support themselves through 

restrictions on the right to self-employment were undertaken by authorities in the Limpopo 

Province. These restrictions, concerning the refusal of provincial officials to allow asylum 

seekers the ability to operate businesses, was brought before the courts where the SCA held 

that there is ‘no impediment to extending the principle there stated in relation to wage-earning 

employment to self-employment’ and went on further to say that–   

if, because of circumstances, a refugee or asylum seeker is unable to obtain wage-

earning employment and is on the brink of starvation, which brings with it humiliation 

and degradation, and that person can only sustain him- or herself by engaging in trade, 

that such a person ought to be able to rely on the constitutional right to dignity in order 

to advance a case for the granting of a licence to trade as aforesaid. In fact in those 

circumstances it would be the very antithesis of the very enlightened rights culture 

proclaimed by our Constitution [...] to condemn the appellants to a life of humiliation 

and degradation. That I do not believe our Constitution ought to countenance.119 

These judgments have affirmed that the right to dignity is implicated when the deprivation of 

the freedom to work ‘threatens to positively degrade rather than merely to inhibit the 

realisation of the potential for self-fulfilment’.120 Any policy proposal will therefore have to 

ensure that asylum seekers will be able to sustain themselves in a dignified manner. We have 

serious concerns about the process for supporting asylum seekers the granting of the right to 

work as outlined in the Refugees Amendment Bill, where the power to decide will rest with 

individual officials and will require affidavits from potential employers, and do not believe an 

added layer of bureaucracy in a broken system will be able to function at any level near what 

will be required. We have further concerns about the ability of UNHCR to cater for asylum 

seekers’ basic needs, also outlined in that Bill, and note that UNHCR has stated in the past 

that the proposition that the UN feeds and houses asylum seekers is a ‘nonstarter’ and that the 

organisation does not ‘have resources to run reception camps and it would be difficult to raise 

funding' to do so.121 In a formal communication regarding discussions on this topic, UNHCR 

stated further it ‘was not in a position to assist GoRSA financially’ or to ‘establish medium-

term social assistance programmes for asylum seekers’.122  

                                                           
118 Ibid., para 33. 
119 Somali Association of South Africa v Limpopo Department of Economic Development, Environment and Tourism 
(48/2014) ZASCA 143 (26 September 2014), para 43. 
120 Minister of Home Affairs and Others v Watchenuka and Others, para 32. 
121  Carol Paton, ‘Inside South Africa’s Illegal Immigration Nightmare’, Rand Daily Mail (30 April 2015), available at: 
http://www.rdm.co.za/politics/2015/04/30/inside-south-africa-s-illegal-immigration-nightmare.  
122 UNHCR, ‘Government of the Republic of South Africa High Level Bilateral Discussion with UNHCR in Geneva on 
29 July 2015 and establishment of a Multi-Agency Task Team on social assistance programme for asylum seekers’ 
PTA/PRG/2015/047 (28 August 2015). 

http://www.rdm.co.za/politics/2015/04/30/inside-south-africa-s-illegal-immigration-nightmare


43 
 

The proposals are vague and raise a wide range of critical questions. Coupled with past 

experience, where there has been an apparent lack of capacity and political will to ensure 

timely decisions are made in a transparent and non-arbitrary manner, we do not believe this 

proposal is neither practical nor feasible. Furthermore, there is no substantive discussion 

regarding the issue of how the right to education would be upheld within the proposed 

detention centres and it is unclear as to how the DHA is envisaging meeting the educational 

needs of asylum seekers’ children, or unaccompanied or separated minors in the processing 

centres or detention centres. Although the Green Paper recognises that more women and 

children are migrating, children are almost entirely absent from any policy discussions in the 

document. It is also unclear as to who will be paying for the educational services that would 

be required, should children be detained within these processing centres or detention centres. 

While we hope the DHA will not continue with this proposed project of asylum seeker 

detention, if it does, these critical questions will need to be addressed with great 

consideration. 

We also question how asylum seekers who are ‘released into the care’ of family, community 

members, or national or international organisations123 will be able to support themselves and 

their families in the absence of the right to work. In our experience many families or 

community members are already struggling to meet rising costs of food, housing and services 

in the context of widespread unemployment and poverty, and it is unclear how individuals or 

organisations (many of which are also struggling with sustainable funding) can be asked to 

carry the full costs of an additional member (or members) to their households. These 

individuals will also presumably have to bear the costs of travel to their RRO of application, 

likely to be situated some distance from their residence, which has already proven 

unworkable.  

However, we strongly believe that revoking asylum seekers’ right to work and their right to 

study is unnecessary in the first place, and we unequivocally do not support this proposed 

policy direction. We believe these proposed reductions of rights would represent prohibited 

regressive measures in the context of South Africa’s international human rights obligations. 

Further, with focused improvements to the currently asylum system (including effective 

measures to combat corruption) along with a reduction of pressure on the system through the 

effective provision and management of alternative regional work visas, we strongly believe 

there would be no need for the dramatic and restrictive changes being proposed to the asylum 

system. 

  

                                                           
123 Green Paper, p. 66. 
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5.0 Unaddressed Cross-Cutting Issues 

In this section of our submission, we want to draw attention to key cross-cutting issues that 

some of the Green Paper’s proposals will have significant impacts upon; we believe that these 

issues have not been adequately considered or addressed in the Green Paper. These include 

migrant children, including unaccompanied and separated minors; the issue of statelessness; 

and finally, the issue of migrants’ access to health. 

5.1 Migrant Children, Including Unaccompanied or Separated Minors 

As mentioned above, we note that the Green Paper makes reference to an increase in 

migration of women and children but largely avoids children in thematic debate nor does it 

provide policy proposals that respond to these points. More concerning are the potential 

impacts that some of the proposals will have on children such as access to documentation 

broadly, how migrant children should be protected from statelessness, or how children will fit 

into the detention proposal for asylum seekers or the removal of the right to education. The 

omission has resulted in a series of consultative meetings with civil society organisations held 

in both Cape Town and Johannesburg to discuss migration policy and children. These 

meetings have resulted in a joint submission, focused solely on children's issues and Green 

Paper proposals, drafted by the Centre for Child Law, Lawyers for Human Rights and the 

SCCT and endorsed by other stakeholders, and submitted to DHA as a separate document due 

to the importance of the issue. In addition to this document, we set out here what we believe 

are some of the more important gaps in the present legal and policy framework gaps with 

regard to foreign children that are not addressed in the Green Paper. 

5.1.1 Registration and Identification of Unaccompanied and Separated Migrant 

Children 

We appreciate the intention of the Green Paper to address inadequate data capturing on the 

larger scale and in this context we wish to draw the attention to the fact that presently no 

system exists to record the entries (or departures) of undocumented, unaccompanied or 

separated minors from the Republic. This is a highly vulnerable population group that, by 

virtue of being children, acquires certain rights under the Constitution and Children’s Act. We 

believe that it is necessary for such children to be identified and documented, and promptly 

referred to appropriate service providers where their best interests may systematically be 

determined. At present, no information is available on the number or profiles of children who 

migrate to South Africa by themselves and therefore it is not possible to analyse the trends 

which would inform the need for protection services, or the establishment of bi-lateral 

arrangements to ensure the eventual safe return and care of migrant children.  

It is necessary to note that the presence of undocumented, unaccompanied or separated 

migrant children impacts on the policies and service provision of both the DSD and DOE. To 
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access such services, children often required identification documentation, which is currently 

not provided by DHA. Often, undocumented children are not able to access social services, 

child protection agencies, the courts, or alternative care, without identification documentation 

or proof of legal stay. They are caught in a cycle which exposes them to suffering, 

exploitation and abuse. This situation also perpetuates poverty, street life and increases the 

possibility of such children resorting to crime to survive.  

At present, attempts at cross-border family tracing are being made on an ad hoc basis by 

individuals or benevolent organisations. There is little information available on the 

functionality of cross-border initiatives to ensure that children who intend to migrate for 

socio-economic reasons are cared for in their countries of origin. This results in many such 

children remaining undocumented, in the informal care of citizens, migrant communities, or 

in alternative care for long periods of time. We believe that the government policy should 

acknowledge this issue in the upcoming White Paper and mention at least that working 

relations between DHA and DSD should be established and strengthened to ensure that 

children’s best interest be protected as a priority. Recent surveys of CYCCs across the 

Western Cape,124 Limpopo and Gauteng125 found that the number of foreign children placed 

in institutional care is not overwhelming but rather proportional to the percentage of migrants 

estimated to be present in the country (between 3 – 4%) which means that addressing the 

issue through making available appropriate resources does not have to be especially resource 

intensive for the State. In fact, if there is an appointed desk to efficiently assess queries from 

DSD or child protection agencies, this problem could be effectively contained, measured and 

managed. We urge DHA to embrace this window of migration policy-making to ensure that 

the protection needs of these various categories of migrant children are addressed. 

5.1.2 Access to Documentation 

We are concerned about the exclusion of unaccompanied and separated migrant children from 

any documentation/visa regime. Aside from the study visa, visa options for children are 

dependent on family relations. Unaccompanied and separated children often enter South 

Africa without any form of identification which automatically excludes the child from 

regulation of stay and compliance to the legal framework. This concern extends to children 

born to an undocumented foreign mother in South Africa. At present, legislation governing 

birth registration does not allow for the registration of birth of a child born to an 

undocumented mother or those with expired documentation. Whilst this is appears intended as 

a punitive measure or deterrent for the parent, the consequences become the direct burden of 

the child who is effectively rendered unidentified, illegal, at risk of statelessness and unable to 

exercise any basic rights or access public services. We would like to add that this form of 

                                                           
124 Julia Sloth-Nielsen and Marilize Ackermann, 'Unaccompanied and Separated Foreign Children in the Care 
System in the Western Cape–A Socio-Legal Study', Potchefstroom Electronic Law Journal/Potchefstroomse 
Elektroniese Regsblad 19 (2016), pp. 1-27. 
125 The results of these surveys are as of yet unpublished. 



46 
 

institutional discrimination fuels xenophobic sentiment amongst citizens, who sees the child 

as an alien and non-compliant being who presents only administrative problems. Access to 

birth registration is a right and important means to prevent statelessness and as such is an 

important area of action for the State and should form part of any future policy.  

The SADC visas do not make mention of family members joining the suggested permit 

options and we therefore urge consideration of how to ensure children can access 

documentation. 

5.1.3 Refugee Children 

The present legal framework does not allow for an unaccompanied child to submit an 

application for asylum without an order from the Children’s Court and the assistance of a 

social worker.126 The result is that the asylum system in its present form is not accessible to 

many children who may have a genuine need of protection.  

Another practicality and an outcome of the above that is often overlooked is the possibility 

that unaccompanied and separated refugee children may end up in the informal care of 

relatives, benevolent persons (including citizens), and foster care or in institutional care in 

different places across the country. The Green Paper does not mention how the asylum system 

should be made accessible to service providers such as child care facilities, or individuals who 

do not live in proximity to the proposed processing centres. We would like to use this point in 

favour of the argument of retaining at least some form of an accessible urban asylum 

processing policy where individuals may easily access RROs and the services of DHA.   

5.1.4 Detention of Minor Asylum Seekers 

We are particularly concerned about how children seeking asylum would be dealt with in 

regards to the policy proposal for 'asylum seeker processing centres' and 'administrative 

detention centres'. As mentioned previously, it is an entrenched rule of international law that 

the detention of children should be used as a last resort and if so, for the shortest possible 

period of time, 127 and that national case law establishes that unaccompanied children cannot 

be detained in Lindela Repatriation Facility and must be dealt with in terms of the Child Care 

Act and be placed in a place of safety.128 As children are considered a 'vulnerable group', and 

do not receive specific mention elsewhere in this discussion, we are concerned that proposed 

policy direction is contemplating the detention of children, despite research showing that the 

                                                           
126 Section 32 of the Refugees Act requires that the child is referred to the Children's Court where an order is made 
that the child be assisted in applying for asylum. This order is made in terms of Section 46(h)(viii) of the Children’s 
Act. In Cape Town, these orders have resulted in children being forced to apply for asylum at fully functioning RROs 
which results in numerous difficulties for the child and State. 
127 UN General Assembly, Convention on the Rights of the Child, 20 November 1989, Article 37(b).   
128 Centre for Child Law and Another v Minister of Home Affairs and Others 2005 (6) SA 50 (T). 
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mental health impacts of detention on children, particularly on the mental health of children, 

can be particularly deleterious.129  

The Committee on the Convention on the Rights of the Child states that unaccompanied and 

separated children are particularly vulnerable groups of children (including the children of 

migrant families, those who lack parental care, and those placed in institutions) and implores 

State Parties to ensure that state obligations are met in terms of providing access to 

appropriate and effective services such as health, care and education.  We are concerned as to 

how DHA, along with other government departments, intends to deal with the issue on the 

detention of minors and how minimum standards of detention will be ensured, including the 

duty to ensure that detention should be for the shortest period of time.130    

In Dawood v Department of Home Affairs the Constitutional Court confirmed that the right to 

family unity is borne out of the right to dignity and is therefore constitutionally protected.131 

The detention proposal in the Green Paper is unclear as to what provisions would be made to 

maintain family unity132 for families in regards to the detention proposal and how the specific 

protections and rights of children would be met in this context. Accordingly, any proposal 

must consider the impact on family unity and in particular the impact on children. 

The Green Paper indicates an unwillingness to link family applications of those dependents 

arriving in South Africa after the refugee application is made. Such a proposal fails to 

consider the nature of displacement in that families fleeing conflict are at risk of becoming 

separated and losing contact. Provision must be made for dependents joining asylum 

applications at a later date. We further recommend that the reality of such migration be 

recognised in terms of adults taking care of non-biological children as the court found 

Mubake and Others v the Minister of Home Affairs and Others where the court found that not 

documenting separated children was a greater risk than having children joined to the asylum 

applications of caretakers which would allow for DSD protection processes to proceed 

parallel to the asylum process.133   

5.2 Statelessness 

We would also like to draw attention to the issue of statelessness, another key cross-cutting 

consideration in migration policy-making which we feel has not been adequately considered 

within the Green Paper. While ‘statelessness’ itself is not a form of migration, it often affects 

individuals outside their country of origin and is exacerbated by restrictive policies surrounding 

                                                           
129 Alice Farmer, 'The impact of immigration detention on children', Forced Migration Review (44) (2013), p.15; 
Silove et al., 'No refuge from terror: the impact of detention on the mental health of trauma-affected refugees 
seeking asylum in Australia' Transcultural psychiatry 44(3) (2007), pp. 359-393. 
130 Committee on the Rights of the Child, General Comment 6: Treatment of unaccompanied and separated 
children outside their country of origin (2005), para 63. 
131 (2000) CCT 35/99. 
132 The right to family unity is protected under Article 23 of the International Covenant on Civil and Political Rights.  
133 ZAGPPHC 1037. 
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documentation (restrictive policies may also affect citizens). The effects of statelessness are 

severe where individuals are denied nationality of any country, and consequently unable to 

engage with any formal societal structure – they cannot hold a legal job, open a bank account, 

get married, or even sign a rental lease. They are liable to detention – but cannot be deported to 

any state, as they belong to none. The effects of statelessness are many, and deeply detrimental, 

and we therefore feel it is a critical issue to put forth as DHA begins to formulate a new platform 

for migration policy. 

Worldwide, there are ten million people who have been denied any nationality, and are hence 

considered ‘stateless’ with many more people are ‘at-risk’ of statelessness.134 In Southern 

Africa the lack of dedicated legal mechanisms for identifying or protecting stateless persons 

means accurate figures on this phenomenon are hard to obtain with no figures available on the 

number of stateless persons in South Africa.135 These difficulties are often exacerbated by the 

nature of statelessness which frequently means at-risk individuals are living in precarious 

situations on the margins of society.136  

The South African government has not signed either of the international conventions relating 

to statelessness – namely, the 1954 Convention relating to the Status of Stateless Persons and 

the 1961 Convention on the Reduction of Statelessness which would result in mechanisms to 

identify, protect and resolve issues of those at risk of statelessness. The South African 

government has been encouraged, both by the international community137 and by national 

civil society,138 to ratify these Conventions and various officials have indicated its intentions 

to do so in 2011139 and 2015.140 However, a recent statement to the press indicates otherwise: 

‘Spokesman Mayihlome Tshwete said there were no plans to sign the international 

conventions on stateless people, as the Citizenship and Births and Deaths Registration acts 

were adequate.’141 

                                                           
134 UNHCR, Stateless People (undated), available at:  http://www.unhcr.org/stateless-people.html. 
135 UNHCR, Stateless Persons Statistics (2013), available at: 
http://www.unhcr.org/protection/statelessness/546e01319/statistics-stateless-persons.html. 
136 UNHCR, UNHCR Global Trends: Forced Displacement in 2015 (2016), available at: 
http://www.unhcr.org/576408cd7.pdf.  
137 UNHCR, 'Presentation to the Portfolio Committee on Home Affairs on its refugee work in SA; Statelessness 
Conventions' (Cape Town, Parliament of South Africa: 11 November 2014), minutes available at: 
https://pmg.org.za/committee-meeting/17845/.  
138 eNCA, 'Stateless in South Africa' (21 March 2013), available at http://www.enca.com/south-africa/stateless-
south-africa. 
139 South Africa delivered a pledge at a United Nations ministerial-level conference in Geneva in December 2011, 
Lawyers for Human Rights, Promoting citizenship and preventing statelessness in South Africa: A practitioner’s 
guide (Pretoria: PULP Press, 2014), p. 151, available at: http://www.pulp.up.ac.za/pdf/2014_13/2014_13.pdf. 
140 Baleka Mbete (Speaker of the National Assembly) stated at a UNHCR event on statelessness that ‘We as 
Parliamentarians must also ensure that our respective countries sign and ratify the 1954 UN Convention on the 
Status of Stateless People’. (Cape Town, Parliament of South Africa, 26 November 2015), available at: 
http://www.parliament.gov.za/live/content.php?Item_ID=8507 
141 ‘The ghostly lives of SA's 10,000 stateless’, Sunday Times (12 June 2016), available at: 
http://www.timeslive.co.za/sundaytimes/stnews/2016/06/12/WATCH-The-ghostly-lives-of-SAs-10000-stateless. 

http://www.unhcr.org/stateless-people.html
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In the experience of civil society organizations, this legislation is not sufficient in protecting 

stateless persons or those at-risk of statelessness. Applications made in terms of the 

Citizenship Act or Immigration Act are lodged, typically, without response. We are, however, 

encouraged by the recent case in the Supreme Court of Appeal where the government 

committed to granting citizenship to the stateless applicant and undertook to provide 

regulations for section 2(2) of the Citizenship Act within 18 months to allow other stateless 

children to apply for citizenship.142 We believe this commitment is a good starting point to 

begin to resolve many issues of statelessness in South Africa and encourage DHA to follow-

through on this commitment.  

Outside of formal legislation, other methods to counter statelessness such as family tracing 

(through the ICRC) are, in our experience, understaffed and ill-equipped to adequately 

investigate cases and follow-up with counterparts or other organisations in possible countries 

of origin. These efforts are also hampered by a lack of accessible and accurate population 

registries in other countries on the continent. We therefore encourage DHA, along with other 

government departments, to consider how to complement these mechanisms to allow for 

individuals to access their nationality.  

In regards to the Green Paper, we have serious concerns about the possibility of some of the 

proposals that may lead to increased numbers of undocumented individuals and thus increase 

the risk of statelessness that may have severe repercussions for both South Africa as well as 

the region. We have a number of concerns related to this issue in the current Refugee 

Amendment Bill. Beyond legislation, at the time of writing, the restrictions on birth 

registrations for undocumented foreign nationals may already be producing such a population. 

Some of the main reasons behind statelessness which the SCCT has encountered in its work 

include the following:143 

 Birth outside one’s parents’ country of nationality and mixed nationality parentage. 

Specific to South Africa is the rise in migration to South Africa after the end of 

apartheid.144 Those migrants coming to settle in the new South Africa in the 1990s had 

children – who are now becoming the age of majority. While the amended Citizenship 

Act of South Africa (2014) makes provision for permanent residency for those born in 

South Africa to foreign parents, its non-retrospective application denies these second-

generation migrants South African citizenship. In South Africa, this also affects those 

migrants who, without birth certificates, having exhausted their asylum claims or 

                                                           
142 Minister of Home Affairs and Others v DGLR and Another (1051/2015) SCA. 
143 More information on the causes of statelessness can be found in Lawyers for Human Rights, Promoting 
citizenship and preventing statelessness in South Africa: A practitioner’s guide, p. 6. 
144 Jonathan Crush, Sally Peberdy, Vincent Williams, 'International Migration and Good Governance in the Southern 
African Region', Migration Policy Brief No. 17 (Cape Town: Southern Africa Migration Project, 2006), available at: 
http://www.queensu.ca/samp/sampresources/samppublications/policybriefs/brief17.pdf.  

http://www.queensu.ca/samp/sampresources/samppublications/policybriefs/brief17.pdf
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having had their refugee status withdrawn, approach their consulate for assistance and 

are denied/not recognised as citizens of that country. 

 

 Specific ethnic groups whose nationality is considered problematic, or who are denied 

assistance at consulates or state bodies due to discrimination based on ethnicity.145 For 

example, the Bakongo ethnic group (located primarily in Northern Angola/Southern 

DRC) have experienced difficulty in proving their nationality to both Angolan and 

Congolese consulates in South Africa, both of which refuse to recognize them as their 

citizens.146 

We urge DHA to take these issues into consideration for the upcoming White Paper and to 

provide clear policies and means of preventing statelessness, and of promoting effective and 

efficient solutions for those who find themselves to be stateless. We endorse the 

recommendations made by LHR in their extensive 2014 document, Promoting citizenship and 

preventing statelessness in South Africa: A practitioner’s guide. 

5.3 Health 

 

We find that the issue of migrants’ health is generally under-addressed in the Green Paper, 

though we believe that there are some significant health implications related to the Green 

Paper’s proposed policy directions in terms of the detention of asylum seekers. However, we 

also believe there are serious and unaddressed issues related to migrants’ access to care more 

broadly. We believe these issues ought to be explicitly addressed in the Green Paper and 

subsequent immigration and refugee policy. 

 

At the SCCT, we regularly encounter migrant clients who experience significant obstacles and 

challenges related to access to health care. These obstacles and challenges exist not only for 

migrants who are in the country irregularly, but also for those with valid asylum seeker and 

refugee documents. In our experience, even those legally in the country are sometimes turned 

away by health care service providers. We outline below our position on migrants’ access to 

health care, and urge the government to coordinate migration policy and relevant health 

policy (for example, ensuring that the migration policy process speaks to the NHI policy 

process) to ensure the consistent protection of migrants’ right to health. 

 

We believe that the right to emergency health care should be available to all, with or without 

documentation, as already laid out in the Constitution, with recipients of such care being 

subjected to a means-test afterwards. Notifiable health conditions (including HIV) should also 

be treated, regardless of documentation, as discouraging access or denying treatment for such 

conditions undermines public health efforts more broadly, and poses unnecessary risks for 

                                                           
145 Lawyers for Human Rights, Promoting citizenship and preventing statelessness in South Africa: A practitioner’s 
guide, p. 47.  
146 The SCCT is currently working on five cases of Bakongo clients at-risk of statelessness.  
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both foreign nationals and citizens alike. Further, the SCCT believes that the provision of 

maternal health care and health care for children must be offered, regardless of 

documentation. Primary healthcare should also be available for all. 

 

In terms of refugees’ access to health care, we note that refugees in South Africa hold many 

of the same rights and responsibilities as South African citizens, in regards to work and 

taxation, and as such, contribute to the South African economy. Further, refugees have been 

designated by the courts as a 'vulnerable group'.147 Currently, refugees are (at least in theory 

and under the formal legislative framework) able to access the health system in the same way 

as South African citizens, subject to a means-test. The SCCT recommends that refugees 

continue to have access to the same access to health as citizens. 

 

Regarding asylum seekers’ access to health, we are deeply concerned by the potential health 

implications of the Green Paper’s proposals to detain asylum seekers in administrative 

detention centres. The physical and mental health risks and implications of detention, as 

outlined above, are severe, and well-documented. Asylum seekers (who may be fleeing from 

war, political upheaval, gender-based violence, or torture) represent a particularly vulnerable 

group, with women and children experiencing even further vulnerabilities. Currently, South 

Africa faces significant criticism for existing conditions and breaches of law and human rights 

in both criminal detention facilities (such as Pollsmoor prison) and in immigration detention 

facilities (Lindela).148 A 2014 investigation by the South African Human Rights Commission 

(SAHRC) found that specifically, the right to health was being violated at Lindela, for 

migrants in administrative detention.149 The SAHRC report found ‘a lack of provision for 

tuberculosis testing and isolation of infected persons, lack of psychological care, 

unavailability of condoms, and an absence of voluntary counselling and testing. There was 

also unavailability of tetanus vaccines, and overcrowding of rooms.’ 150  Given that the 

numbers of detainees at Lindela would presumably be much lower than the numbers that 

would likely populate the ‘administrative detention centre’ as outlined in the Green Paper, 

there is no precedent to indicate that the health needs and rights of detained asylum-seekers 

would be successfully met by the South African state. We believe that detaining asylum-

seekers would have an adverse impact on the right to health (a right protected under the 

ICESCR and elaborated upon in General Comment 14 of the Committee on Economic, Social 

and Cultural Rights in 2000), restricting the rights that currently exist and constituting a 

prohibited regressive measure under the terms of the ICESCR.   

                                                           
147 Union of Refugee Women and Others v Director, Private Security Industry Regulatory Authority and Others 2007 
(4) SA 395, para 28. 
148 Emsie Ferreira, 'UNHCR asked to probe SA rights abuses', IOL News (7 March 2016), available at: 
http://www.iol.co.za/news/politics/unhrc-asked-to-probe-sa-rights-abuses-1994591. 
149 SAPA, 'Lindela detainees rights violated: SAHRC', IOL News (18 September 2014), available at: 
http://www.iol.co.za/news/politics/lindela-detainees-rights-violated-sahrc-1753186.  
150 Ibid. 
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6.0 Conclusion 

To conclude, we believe that there are some very positive directions being advanced in the 

Green Paper on International Migration, particularly in regards to the proposals to expand 

legal options for the regional movement of labour from within the SADC region. We also 

strongly support the Green Paper’s proposals for the use of special dispensations to regularise 

the status of groups of irregular migrants already in the country (which would also remove 

many without legitimate protection needs under the terms of the Refugees Act from the 

current asylum system). We look forward to continued dialogue and engagement regarding 

these proposals. 

We also note with concern some important absences from the discussions contained in the 

Green Paper, particularly around issues affecting children, statelessness, and access to 

healthcare and hope they are given due consideration and incorporated into the various 

proposals under discussion.  

We are also deeply concerned with the directions being proposed for the management of the 

asylum system. In particular, we are strongly opposed to the DHA’s proposal to establish 

detention facilities near the border to hold asylum seekers pending adjudication, which we 

believe represents a significant regression in the South African state’s obligations to protect 

and uphold the rights and well-being of asylum seekers and refugees. We believe such a 

proposal is undesirable and impractical, and unfeasible, particularly in light of other pressing 

needs throughout the country. For these and other reasons outlined in length in this 

submission, we unequivocally do not support this policy direction. Given the current state of 

the asylum system and the glaring lack of proposals in the Green Paper to increase the 

efficiency and accuracy of the refugee status determination process, we cannot support the 

Green Paper’s proposal to restrict the rights to work and to study for asylum seekers. We also 

cannot support the proposal to remove the option of permanent residency for refugees. 

While we oppose those proposals for a range of reasons related to rights, dignity, well-being, 

and feasibility, we also believe that such changes are entirely unnecessary. Currently, South 

Africa can be proud of one of the most celebrated Refugees Acts in the world. Based on our 

years of experience in this field, we have seen that the legislation’s chief shortcoming lies in 

how it is implemented (or, often, not implemented correctly). We are aware that the asylum 

system has been over-burdened by migrants who do not have legitimate protection needs 

under the terms of the Refugees Act, but who may be seeking a means of legal entry with 

associated work and study rights otherwise unavailable to them. Yet, through the Green 

Paper’s own proposals for the provision of new work visas to enable the regulated legal 

labour migration of individuals from various SADC countries, enough pressure would be 

removed from the asylum system to make it a manageable system. We believe that this, along 

with focused programmes to eliminate systemic corruption, provide for adequate refugee 

status determination decision-making, and improve the capacity of the DHA in managing this 
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system, would be a much more effective, efficient, forward-looking and progressive response 

to the issues at hand. We believe that in a time of some considerable social, economic and 

political uncertainty in South Africa, we have a duty as a nation to uphold and protect the 

Refugees Act – a piece of legislation that that has come to symbolise our commitment to 

rights, human development, dignity and compassion. We hope that this government will 

demonstrate the political will to rise to this occasion. 

We thank you for the opportunity to offer our submission to the process.  
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