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The Scalabrini Centre of Cape Town (SCCT) is a registered not-for-profit organisation 

that perceives migration as an opportunity and is committed to alleviating poverty and 

promoting development in the Western Cape while fostering integration between 

migrants, refugees, and South Africans. The Scalabrini Fathers have been providing 

welfare services in Cape Town to displaced communities since 1994. In providing 

assistance, the SCCT advocates respect for human rights and utilises a holistic approach 

that considers all basic needs including advocacy, development, and welfare services.  

 

We welcome this opportunity to make submissions on the Refugees Amendment Bill 

('the Bill') and our comments are based on our extensive experience in refugee and 

migrant rights including the provision of direct assistance, paralegal services, research, 

and community outreach.  

 
 

INTRODUCTION AND GENERAL COMMENT REGARDING THE SOUTH 
AFRICAN ASYLUM REGIME 
 

 
1. The following submission is made with special regard to the challenges that 

have arisen since the Refugees Act (No. 130 of 1998) went into force in 2000. 

The Refugees Act itself was the result of a substantive consultative process 

driven by the need to engage in the international human rights regime and 

refugee protection. The Refugees Act has been championed for its progressive 

protections with the then United Nations High Commissioner for Refugees 

(UNHCR), and now incoming Secretary General of the United Nations, António 

Guterres, labelling it ‘one of the most advanced and progressive systems of 

protection in the world today’. In offering this praise, the High Commissioner 

acknowledged that there are difficulties facing South Africa in terms of refugee 

protection but characterised the difficulties as 'challenges in implementation of 
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this policy'.1 This statement recognises the Refugees Act as a progressive and 

positive piece of legislation that anchors South Africa’s urban refugee protection 

framework but acknowledges that legislation is only as good as its 

implementation. It is our submission that the Refugees Act represents the best 

of South Africa’s commitments to human rights, justice, and equality and is not 

in need of a wholesale remake. It instead requires several key adjustments to 

increase efficiency and a dedicated commitment to accurately and effectively 

adjudicate asylum claims in a timely manner. However, the proposals in the 

current Bill represent a significant shift away from urban refugee protection and 

significantly reduce the rights of asylum seekers. The Bill also introduces 

arrangements that complicate, not streamline or improve, refugee status 

determination processes and the administration of asylum applications, adding 

further duties to the Department of Home Affairs' (DHA) staff and another layer 

of bureaucracy. We are concerned that the many of the proposals are 

unworkable and impractical given current obstacles and capacity within the 

asylum system; if implemented, it is our submission that they will result in 

legitimate refugees being unfairly penalised and increase obstacles to accessing 

protection. 

 

2. It is without question that challenges have arisen in regards to the Refugees Act 

since it went into force. It is our submission that the current problems in the 

administration of the asylum regime have primarily arisen due to neglect in the 

area of refugee status determination, as carried out by Refugee Status 

Determination Officers (RSDO), the Standing Committee for Refugee Affairs 

(SCRA), and the total collapse of the Refugee Appeal Board (RAB). The 

difficulties encountered within refugee status determination have negatively 

impacted access issues at Refugee Reception Offices (RRO). 

 

3. Research on the asylum system has consistently shown that the decision-

making done by RSDOs lacks in quality, consistently fails to identify those in 

need of protection, and does not meet the basic standards of administrative 

justice.2 Since the publication of this research, we have not seen an attempt to 

improve refugee status determination processes nor an increase in the quality 

of decisions; in fact 2015 saw the refugee recognition rate sink to 4% nationally 

with significant variance between RROs. We are extremely concerned that the 

                                                           
1 Pumla Rulashe, ‘UNHCR chief commends Pretoria’s refugee policy, pledges cooperation’ (24 August 
2007). [Available at: http://www.unhcr.org/news/latest/2007/8/46cf10634/unhcr-chief-commends-
pretorias-refugee-policy-pledges-cooperation.html]. 
2 See for example Roni Amit, ‘All Roads Lead to Rejection: Persistent Bias and in South Africa’s Asylum 
System’ African Centre for Migration & Society Research Report (June 2012) [Available at: 
www.migration.org.za/newcms/uploads/docs/report-35.pdf]; Roni Amit, ' Protection and pragmatism: 
addressing administrative failures in South Africa's refugee status determination decisions', FMSP Report 
(April 2010) [Available at: http://www.migration.org.za/uploads/docs/report-24.pdf]; and Kristy 
Siegfried, 'South Africa's flawed asylum system', IRIN News (30 April 2013) [Available at: 
http://www.irinnews.org/analysis/2013/04/30]. 

http://www.unhcr.org/news/latest/2007/8/46cf10634/unhcr-chief-commends-pretorias-refugee-policy-pledges-cooperation.html
http://www.unhcr.org/news/latest/2007/8/46cf10634/unhcr-chief-commends-pretorias-refugee-policy-pledges-cooperation.html
http://www.migration.org.za/newcms/uploads/docs/report-35.pdf
http://www.migration.org.za/uploads/docs/report-24.pdf
http://www.irinnews.org/analysis/2013/04/30
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Musina RRO – the only RRO currently operating near the border and as such a 

key indicator in regards to DHA’s future RRO relocation policy3 – has only 

recognised five refugees out of over 34,559 applications decided in the three 

years between 2013 – 2015,4 equating to an acceptance rate of 0.00014%. 

During 2015, out of 9,927 decisions made, no applicants were recognised during 

first-instance interviews at the Musina RRO.5 Although officials have stated that 

DHA is now dealing with asylum applications within several months, our office 

consistently sees deserving refugees waiting up to a year for first-instance 

decisions – when including appeal processes, the adjudication time takes years 

and is rarely finalised within six months. Our office assists individuals on a daily 

basis who have been in the asylum system for five years or more. 

 
4. The poor quality of decisions has a severe impact on the functioning of the 

asylum system as it requires legitimate and vulnerable refugees to repeatedly 

report to RROs for temporary extensions of their asylum documentation 

pending final adjudication leading to access and administrative efficiency 

problems. It also places severe strain on the ability of the RAB and SCRA to carry 

out their duties in regards to appeal hearings for those rejected as unfounded 

and review of applications for manifestly unfounded rejections. These bodies 

are already operating with limited resources and capacity, and the low quality 

first-instance decisions result in their duties being made more arduous. 

 

5. These challenges often mean legitimate refugees’ only recourse to protection 

is through judicial review in the High Court, with many judgments from these 

cases expressing grave concerns with how asylum applications have been 

handled. In one case the Court described DHA's handling of an asylum 

application as ‘deplorable’ and stated that–  

 

one shudders to think of the many thousands of refugees in similar 

situations in our country who have been or are being subjected to the 

same treatment as the applicant has been by those to whom the law 

has entrusted their fate. How many have waiting ten years, fifteen 

years perhaps, or have simply given up? How many have had access to 

lawyers?6 

 

                                                           
3 DHA, 'Briefing on the plans and progress made in the relocation of the Refugee Reception Offices closer 
to the borders and on the Implementation of the Refugee Regulations', Briefing to the Portfolio 
Committee on Home Affairs, Parliament (3 March 2015). 
4 These figures are taken from DHA annual asylum statistic reports. 
5 Department of Home Affairs, '2015 Asylum Statistics: Analysis and trends for the period January to 

December', Presentation to the Portfolio Committee on Home Affairs (Cape Town, 8 March 2016) p. 20. 
6 Bolanga v Refugee Status Determination Officer and Others (5027/2012) [2015] ZAKZDHC 13 at paras 52-

53. 
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Unfortunately, our experience with assisting many legitimate refugees from 

such countries as the Democratic Republic of Congo and Somalia confirms that 

this is the reality for many in desperate need of protection.  

 

6. We recognise that a major issue has been high numbers of asylum applications, 

particularly between 2007 – 2011, which put strain on the asylum system and 

added significantly to backlogs. Many of these applicants do not meet the 

criteria for refugees as outlined in the Refugees Act. A significant factor for this 

development is the lack of legal means under the Immigration Act (No. 13 of 

2002) for economic migrants within the sub-Saharan region to lawfully enter 

the country to conduct economic activity. As a consequence many have turned 

to the asylum system to legalise their stay which has played a role in 

overburdening the system.  

 
7. This imbalance in South Africa's migration policy has been recognised in the 

National Development Plan (NDP), released in 2012, that advised that South 

Africa ‘will need to adopt a much more progressive migration policy in relation 

to skilled as well as unskilled migrants’.7 More recently, the recent Green Paper 

on International Migration, released by DHA in June of this year, recognised the 

NDP’s position in relation to regional migration and development. One proposal 

put forth is for the introduction of special regional work and business visas to 

address regional economic migration realities. We believe that such a proposal, 

if implemented in a transparent and accessible manner, would result in a more 

holistic migration policy thereby lessening some of pressure on the asylum 

system. With the Green Paper process ongoing, we believe that the drastic 

changes contained in the current Bill should be withdrawn and considered 

within the context of the Green Paper consultation and policy formulation 

process. The introduction of these proposals prior to the consideration of input 

on the Green Paper is counterproductive and undermines that process.  

 

8. While the Green Paper’s proposals to address economic migration are most 

welcomed and may in time allow for a functioning asylum system, there are 

areas in which amendments are urgently required to ensure the framework is 

able to respond adequately to current needs. In particular, the total collapse of 

the RAB requires urgent attention and the changes proposed in this regard are 

desperately needed. However, we believe the restrictive and regressive 

proposals may in fact worsen the administration and implementation of the 

asylum system. These proposals seek to add further duties and responsibilities 

to officials, and in particular to SCRA, which have already demonstrated 

difficulties with implementing the current provisions of the Refugees Act. There 

is scarce discussion regarding how these changes will be implemented and we 

                                                           
7 National Planning Commission, National Development Plan 2030: Our future–make it work. (Pretoria, 

Presidency of South Africa, 2012) p. 97. 
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are concerned that the current Bill will only worsen the administration of the 

refugee protection system and severely impact what the courts have recognised 

as a vulnerable group.8 

 
9. We do not believe that there is any prospect of addressing the current problems 

in the system without a commitment to improve capacity and ability in regards 

to identifying those in need of protection. It is our submission that the Refugees 

Act represents the best of South Africa’s commitments to human rights, justice, 

and equality and when properly implemented, has contributed to the hope and 

dignity of thousands of people who have fled from circumstances beyond 

imagining in their home countries. Accordingly, it is our firm belief that the 

current challenges can be addressed through targeted improvements in capacity 

and a firm commitment from government to improve processes and eradicate 

corruption. Such improvements would contribute to an effective system without 

introducing regressive measures that erode asylum seekers' rights and add 

further layers of bureaucracy to the system.  

 
 
 
 

 
 
 
 
 
SPECIFIC INPUTS 
 
1. Amendments to the definition of 'dependant' 
 

10. The Bill proposes to narrow definition of a dependant including by removing  

destitute, aged, or infirm members of the immediate family as dependants to 

include only 'destitute, aged or infirm parents'. This change raises a number of 

concerns regarding the protection of family unity. 

 
11. The removal of the inclusion of immediate family members does not consider 

the reality of many refugees' flight from persecution or conflict. In our view, this 

is a key component of the protection of family unity, in line with a flexible and 

relationship-based definition of family that has provided a critical mode of 

protection for extended refugee families fleeing conflict and aligns with article 

18 of the African Charter of Human rights which states 'the aged and the 

disabled shall also have the right to special measures of protection'.  

                                                           
8 Union of Refugee Women and Others v Director, Private Security Industry Regulatory Authority and Others 

2007 (4) BCLR 339 (CC) at paras 28 – 31.  

Recommendation No. 1: The Refugees Amendment Bill should be withdrawn in its 

current form pending the finalisation of the Green Paper on International Migration 

Process and subsequent release of a new White Paper on International Migration. 

Amendments to areas of critical need, such as in refugee status determination 

decision-making and with the Refugee Appeals Authority – should be addressed 

through prioritised amendments to the Refugees Act. 
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12. In regards to non-biological children and refugee protection, we are pleased to 

see that the previous 2015 Draft Refugees Amendment Bill’s proposal to only 

recognise those children who have been officially adopted in the country of 

origin as dependants has been removed. The current definition allows for non-

biological children being under the care of a refugee, whether formally adopted 

or not, as being included in the definition (as long as they are dependent upon 

the principal applicant). This allows for the customary duty of care of children 

assumed by asylum applicants in respect of children who have been separated 

from their families in the context of displacement, conflict, or for those who may 

have been orphaned. This speaks to the Children's Act (No. 38 of 2005) which 

defines a ‘family member’, in relation to a child, as–   

 
(a) a parent of the child; 

 

(b) any other person who has parental responsibilities and rights in 

respect of the child; 

 

(c) a grandparent, brother, sister, uncle, aunt or cousin of the child; or 

 

(d) any other person with whom the child has developed a significant 

relationship, based on psychological or emotional attachment, which 

resembles a family relationship. 

 
This provides a broad definition of family members for children that find 

themselves in the care of individuals other than their biological parents.  

 

13. We support this definition which we believe takes into consideration the 

realities of refugee flows as discussed above. It is also in line with the recent 

High Court declaratory order issued in the case of Mubake v Minister of Home 

Affairs that directs that ‘section 1 of the Act should be interpreted as to include 

in the category of person who are dependents of the adult asylum seekers, 

separated children’.9 The order also declared that ‘separated children are 

dependents of their primary caregivers in the definition of dependent in section 

1’.10 This case correctly takes the view that documentation for children is a form 

of protection and that the Department of Social Development (DSD) could begin 

child protection investigations while the child was documented in the asylum 

system.  

 

14. Regarding the insertion of ‘and who is included by the asylum seeker in the 

application for asylum’ requirement into the definition, effectively meaning that 
                                                           
9 ZAGPPHC 1037, para 26. 
10 Ibid., para 28. 
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an individual could only qualify as a dependant if declared in an asylum seeker’s 

application during the initial application process, we are concerned that this 

places an undue procedural limitation on the application of the definition to the 

dependants. This insertion entirely disregards the well-documented procedural 

irregularities that occur at the time of application for many asylum seekers, 

particularly those who do not understand English or who are illiterate.11 This 

greatly increases the chances of omission, bona fide mistakes, and confusion 

over specific requirements in asylum applications. During refugee status 

determination hearings, asylum seekers are rarely asked about their family 

members or their whereabouts which misses an opportunity to verify that 

family information was correctly recorded and to protect family unity. 

 

15. In our experience assisting asylum seekers in the asylum process, we have 

observed that in practice applicants are often not provided with interpreters to 

fill in their forms despite their lack of English language ability. For those that are 

assisted in filling out their forms, this often occurs informally by other asylum 

seekers whose English knowledge is sufficient enough to answer some basic 

questions. Even in instances where DHA-provided interpreters assist with the 

forms, mistakes are often made and the applicant is wrongly advised about the 

form. This aspect of the application process is also susceptible to corruption 

with interpreters and former interpreters soliciting payments.12 Regarding a 

lack of understanding about the forms, a 2012 research report found that 

roughly half of respondents surveyed at Refugee Reception Offices (RRO) did 

not realise the information they provided on the application form would be used 

to determine their status and the applicants expressed confusion over 

requirements with 38% of respondents saying they did not receive any 

assistance with the application form.13 

 

16. We note that under South African law, it has been held that the right to dignity 

should be interpreted to afford protection to the institutions of marriage and 

family life as a component of the Constitutional right to human dignity.14 The 

principle of family unity is enshrined in international law as the fundamental 

unit of society and protection of the refugee family is of the utmost importance 
                                                           
11 For an example of the obstacles many dependants face, see Tariro Washinyira, 'Home affairs tells 
asylum-seeking married couple to remarry', GroundUp (31 October 2014) [Available at: 
http://www.groundup.org.za/article/home-affairs-tells-asylum-seeking-married-couple-
remarry_2405/].   
12 Roni Amit, 'Queue here for corruption: Measuring Irregularities in South Africa’s Asylum System', 
Lawyers for Human Rights and The African Centre for Migration & Society Report (2015) p. 33 [Available 
at: http://www.lhr.org.za/publications/queue-here-corruption-measuring-irregularities-south-
africa%E2%80%99s-asylum-system].  
13 Roni Amit, 'No way in, Barriers to Access, Service and Administrative Justice at South Africa’s Refugee 
Reception Offices', African Centre for Migration & Society Research Report (2012) p.11 Available at: 
http://fhr.org.za/files/5413/8503/7665/no_way_in_barriers_to_access_service_and_administrative_justi
ce_final_report.pdf].  
14 Dawood and Another v Minister of Home Affairs and Others 2000 (3) SA 936 (CC) paragraphs 52 – 58. 

http://www.groundup.org.za/article/home-affairs-tells-asylum-seeking-married-couple-remarry_2405/
http://www.groundup.org.za/article/home-affairs-tells-asylum-seeking-married-couple-remarry_2405/
http://www.lhr.org.za/publications/queue-here-corruption-measuring-irregularities-south-africa%E2%80%99s-asylum-system
http://www.lhr.org.za/publications/queue-here-corruption-measuring-irregularities-south-africa%E2%80%99s-asylum-system
http://fhr.org.za/files/5413/8503/7665/no_way_in_barriers_to_access_service_and_administrative_justice_final_report.pdf
http://fhr.org.za/files/5413/8503/7665/no_way_in_barriers_to_access_service_and_administrative_justice_final_report.pdf
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as outlined in UNHCR Executive Committee Conclusions No. 2415 and No. 88.16 

We submit that considering the importance of family unity and the numerous 

factors that impact the accuracy of information provided during the initial 

written asylum application process that the bona fide dependents of the asylum 

applicant should not be excluded at the outset and that the legislation must 

allow for the inclusion of dependents after the initial application.  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
2. Amendments to section 5 of the Refugees Act regarding exclusion from refugee 
status  
 

17. We are concerned that a number of the proposals in this section seek to impose 

restrictions upon recognised refugees that may result in the withdrawal of 

refugee status where in fact the refugee would not have access to effective 

protection of their country of origin. Our primary concern in this regard is that 

the proposals are contrary to the 1951 Convention relating to the Status of 

Refugees rationale for excluding individuals from refugee status which was 

designed to exclude those who were involved in crimes against humanity and 

crimes that were of such a horrendous nature that the exclusion was justified – 

these exclusions have been carefully enumerated and the invocation of these 

exclusions clauses should be done in a 'restrictive manner'.17 Accordingly, the 

exclusion of individuals from refugee status should only be invoked on an 

exceptional basis and applied in a scrupulous and restrictive manner due to the 

serious consequences for the individual concerned.18 We submit that the 

proposed amendments do not meet the 'exception basis' threshold as detailed 

below. 

                                                           
15 UNHCR Executive Committee, Conclusion No. 24(XXXII) Family Reunification (21 October 1981) 
[Available at: http://www.unhcr.org/3ae68c43a4.html]. 
16 UNHCR Executive Committee, Conclusion No. 88 (L) Protection of the Refugees’ Family (1999) [Available 
at: http://www.unhcr.org/3ae68c4340.html]. 
17 UNHCR, Note on the Exclusion Clauses, EC/47/SC/CRP.29 (30 May 1997) at para 6 [Available at: 
http://www.refworld.org/docid/47fdfaf1d.html].  
18 Cambridge University Press, Summary Conclusions: exclusion from refugee status (June 2003) at para 4. 
[Available at: http://www.unhcr.org/419dbaa44.html]. 

Recommendation No. 2: The SCCT recommends that the definition of a ‘dependent’ 

should be flexible to protect family unity in the context of conflict and displacement 

and should not exclude members of the immediate family.  

Recommendation No. 3: The SCCT recommends that the Refugees Act allow for the 

inclusion of bona fide dependents not included in the initial application form. The 

SCCT further recommends to DHA to develop standardised and inquisitorial 

questions regarding family members during refugee status determination interviews 

to ensure the inclusion of bona fide dependents and protect family unity. 

http://www.unhcr.org/3ae68c43a4.html
http://www.unhcr.org/3ae68c4340.html
http://www.refworld.org/docid/47fdfaf1d.html
http://www.unhcr.org/419dbaa44.html
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Exclusion from refugee status due to criminal actions within and outside of the 

Republic  

18. The Bill's proposed substitution in sections 4(1)(e)-(i) is as follows–   

 

4. (1) An asylum seeker does not qualify for refugee status for the purposes 

of this Act if the Refugee Status Determination Officer has reason to believe 

that he or she: - 

 

(e) has committed a crime in the Republic, which is listed in Schedule 2 of 

the Criminal Law Amendment Act, 1997 (No. 105 of 1997), or which is 

punishable by imprisonment without the option of a fine; or 

 

(f) has committed an offence in relation to the fraudulent possession, 

acquisition or presentation of a South African identity card, passport, travel 

document, temporary residence visa or permanent residence permit; or 

 

(g) is a fugitive from justice in another country where the rule of law is 

upheld by a recognized judiciary; or 

 

(h) having entered the Republic, other than through a port of entry 

designated as such by the Minister in terms of section 9A of the Immigration 

Act, fails to satisfy the Refugee Status Determination Officer that there are 

compelling reasons for such entry; or 

 

(i) has failed to make an application for asylum within five days of entry 

into the Republic as contemplated in section 21, in the absence of 

compelling reasons, which may include hospitalisation, institutionalisation 

or any other compelling reason of similar nature. 

 Comments are made in respect to each insertion. 

19. We submit that the exclusion of an asylum application based on 4(1)(f) is too 

broad and the other exclusions should be handled within the criminal justice 

system. This insertion envisions that the possession of a fraudulent South 

African identity document would outweigh the State’s duty to protect the 

individual against non-refoulement. According to the UNHCR Guidelines, the 

proportionality of the gravity of the offence in question should be weighed 

against the consequences of exclusion for the individual concerned, in terms of 

the degree of persecution feared upon return.19 We submit this proposal does 

                                                           
19 UNHCR, Guidelines on international protection: Application of the Exclusion Clauses: Article 1F of the 1951 
Convention relating to the Status of Refugees, HCR/GIP/03/05 (September 2005) para 24. 
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not meet the principle of proportionality20 and would not hold up in a court of 

law. 

 

20. Sections 4(1)(e) and (g) relate to exclusion from criminal acts both in South 

Africa or for individuals who are ‘fugitives from justice in another country 

where the rule of law is upheld'.  

 

21. We are concerned about how such exclusions would be implemented in a fair 

manner and as such believe each proposal should be dealt with in a criminal law 

setting with its associated procedural safeguards. For an asylum seeker or 

refugee who commits a criminal offence within the Republic, these individuals 

should be charged appropriately under criminal law. For asylum seekers or 

refugees who are found guilty of such offences, this fact does not invalidate their 

claim for international protection, and to propose to return a person in such a 

situation to a country would violate South Africa’s obligations of non-

refoulement and the Convention Against Torture which has been incorporated 

into domestic law.21 

 

22. Attention is drawn to the Constitutional Court case of Minister of Home Affairs v 

Tsebe which dealt with the relation between international law and extradition. 

The Court found that a fugitive from justice may not be extradited, deported or 

otherwise removed from South Africa to a jurisdiction where he or she may face 

the death penalty, without assurance from that country that the death penalty 

will not be imposed or carried out upon conviction.22 

 

23. It is not our submission that South Africa should become a safe-haven for 

fugitives from justice but we do not believe the Bill’s proposal is workable in its 

current iteration and should only occur within the context of criminal law. It is 

submitted that safeguards be put in place to avoid subjective decisions and to 

ensure that the rights to life, human dignity and protection against punishment 

which amounts to torture or cruel, inhuman or degrading treatment are upheld. 

 

24. The Bill also proposes to criminalise irregular entry through 4(1)(h) which 

excludes individuals from refugee status who do not enter South African 

territory through a port of entry. We believe the addition of this clause is 

harmful to legitimate refugees and is contrary to section 32 of the 1951 

Convention which provides that refugees should not be penalised for irregular 

entry.  

                                                           
20 Cambridge University Press, Summary Conclusions: exclusion from refugee status, para 11. 
21 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 10 
December 1984, given effect in domestic law through the Prevention and Combating of Torture of 
Persons Act (No. 13 of 2013). 
22 Minister of Home Affairs v Tsebe 2012 (5) SA 467 (CC). 
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25. We understand the legitimate concerns regarding irregular entry, particularly 

regarding potential human smuggling and trafficking, but wish to point out that 

in our experience many asylum seekers are unaware of their rights or 

provisions of the Refugees Act prior to their flight to South Africa. Asylum 

seekers are often fleeing governments known for human rights abuses and are 

understandably concerned about presenting themselves at ports of entry and 

may often feel compelled to resort to smugglers in order to reach safety. A 2009 

research report on human smuggling at the border, utilising a combination of 

survey data and in-depth field work, found that the lack of access to clear 

information about immigration policy and border procedures, along with 

misinformation spread by smugglers, encouraged many migrants to enter the 

country irregularly. The research found that human smuggling industry 

‘depends heavily on the lack of information available to migrants, and human 

smugglers trade on their clients’ confusion and desperation’.23 The report found 

that 68% of asylum seekers interviewed at RROs stated they were unaware of 

possibility of seeking asylum before they left their countries of origin.24 The 

proposed amendment would therefore likely negatively affect many asylum 

seekers unaware of the provisions of the Refugees Act and who are 

understandably apprehensive of approaching border officials. 

 

26. The provision is also at odds with the practical experiences surrounding the 

admittance of asylum seekers at ports of entry and the provision of transit 

permits. Various reports have shown access to transit permits through ports of 

entry to be problematic including: 

26.1 In 2011, DHA officials were systemically refusing to issue section 23 

permits to individuals at the border, namely undocumented 

Zimbabweans attempting to seek asylum. One report quotes officials who 

declared that they did not issue any asylum transit permits to 

Zimbabweans as they were not genuine asylum seekers,25 indicating that 

officials were pre-determining refugee claims prior to any status 

determination process and in contravention of the Refugees Act and 

Immigration Act; 

                                                           
23 Tesfalem Araia, ‘Report on Human Smuggling across the South Africa/Zimbabwe Border’ MRMP 
Occasional Report (March 2009) p. 39 [Available at: 
archive.kubatana.net/docs/migr/fmsp_human_smuggling_zim_sa_0903.pdf].   
24 Ibid., p. 17. 
25 Lawyers for Human Rights, ‘Situation Report: Refoulement of Undocumented Asylum-seekers at South 
African Ports of Entry with a Particular Focus on the Situation of Zimbabweans at Beitbridge’ (September 
2011) pp. 8-9. Available at: 
[http://www.academia.edu/2236673/Refoulement_of_Undocumented_Asylum-
seekers_at_South_African_Ports_of_Entry]. 

file:///G:/refugee%20amendment/Refugee%20Amendment%20Bill/archive.kubatana.net/docs/migr/fmsp_human_smuggling_zim_sa_0903.pdf
http://www.academia.edu/2236673/Refoulement_of_Undocumented_Asylum-seekers_at_South_African_Ports_of_Entry
http://www.academia.edu/2236673/Refoulement_of_Undocumented_Asylum-seekers_at_South_African_Ports_of_Entry
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26.2 In April 2011, IRIN News reported that asylum seekers from the Horn of 

Africa were refused access to the Republic based on the fact that they had 

transited other countries en route to South Africa, again showing that 

officials were pre-determining protection needs outside of the Refugees 

Act;26 

26.3 In 2012, IRIN News detailed the plight of asylum seekers who were forced 

to cross the border irregularly after being refused asylum transit visas at 

the Beitbridge border post by officials from the Department;27 and 

26.4 In 2015, DHA itself has acknowledged the unlawful actions of its officials 

at ports of entry regarding their duties to properly administer the 

Immigration Act and admit foreign nationals through the prescribed 

procedures. Speaking on this issue, Minister Gigaba noted that the failure 

of officials to uphold their duties 'boils down to the attitude of the 

particular immigration official. That is not the official position of the 

South African government, but officials do it at the borders.'28 

27. In light of this experience and repeated difficulties with access, we submit that 

this provision is impractical. Additionally, this limitation is at odds with Article 

16 of the Protocol against the Smuggling of Migrants by Land, Sea and Air, which 

supplements the United Nations Convention against Transnational Organized 

Crime, which provides that each State party shall take, consistent with its 

international obligations, all appropriate measures to preserve and protect the 

rights of persons who have been the object of smuggling. While South Africa is 

regrettably not a party to this instrument, it underscores the vulnerabilities of 

those smuggled and the need to protect their rights regardless of their means of 

entry.   

 

28. In our experience, the exclusion clauses have been at times invoked by RSDOs as 

a means to reject individuals as unfounded before determining if the individual 

qualifies for refugee status. In our view, the current amendment is likely to lead 

to more rejections without proper consideration of the refugee claim of the 

applicant or consideration of the principle of non-refoulement. 

 

29. In practical terms, and in relation to the proviso that allows for RSDOs to grant 

status if the applicant can provide ‘compelling reasons’ as to why they were 

required to enter irregularly, we submit that this proviso is insufficient given 

                                                           
26 'AFRICA: Horn migrants heading south "pushed backwards"', IRIN News  (2 August 2011) [Available at: 
http://www.irinnews.org/report/93403/africa-horn-migrants-heading-south-pushed-backwards 
27 'SOUTH AFRICA: Asylum-seekers resort to border jumping', IRIN News  (9 February 2012) [Available at: 
http://www.irinnews.org/report/94820/south-africa-asylum-seekers-resort-to-border-jumping]. 
28 Jonisayi Maromo, 'Ignore border officials’ hogwash: Gigaba', IOL News (24 July 2015) [Available at: 
http://www.iol.co.za/news/crime-courts/ignore-border-officials-hogwash-gigaba-
1.1890535#.VeAxxvnzook]. 

http://www.irinnews.org/report/93403/africa-horn-migrants-heading-south-pushed-backwards
http://www.irinnews.org/report/94820/south-africa-asylum-seekers-resort-to-border-jumping
http://www.iol.co.za/news/crime-courts/ignore-border-officials-hogwash-gigaba-1.1890535#.VeAxxvnzook
http://www.iol.co.za/news/crime-courts/ignore-border-officials-hogwash-gigaba-1.1890535#.VeAxxvnzook
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the shortcomings of the refugee status determination process as referenced 

above in paragraphs 3 – 5. We believe that the additional power to refuse 

refugee status on these grounds to RSDOs is likely to continue to foster corrupt 

practices and will do little to assist the RSDOs in accurately and efficiently 

identifying individuals in need of protection. 

 

30. In light of the legal considerations and practical difficulties outlined above, we 

believe section 4(1)(h) is unreasonable and unworkable. If implemented, the 

likely outcome is litigation for asylum seekers able to secure legal 

representation and unlawful detention and deportation resulting in incidences 

of refoulement for those unable to do so. 

 

31. The Bill provides through 4(1)(i) the exclusion of asylum seekers who ‘failed to 

make an application for asylum within five days of entry into the Republic as 

contemplated in section 21, in the absence of compelling reasons, which may 

include hospitalisation, institutionalisation or any other compelling reason of a 

similar nature’. As with section 4(1)(h), we firmly oppose this provision as it not 

workable, realistic, nor lawful as it is not proportionate to the infraction nor 

does it consider the principle of non-refoulement.  

 

32. First and foremost, we are concerned that this provision does not consider the 

current structure of the application process as implemented at RROs where 

individuals are allocated a day or two per week to lodge applications based on 

nationality or geographic area of origin; this system would thus make it nearly 

impossible for individuals to comply with the limit depending on what date they 

entered the Republic, be advised of the asylum system rules and processes, 

travel to an open RRO (especially considering the varying travel times between 

different ports of entry), and then navigate the queues and access difficulties 

described above. This limitation presupposes asylum seekers are fully aware of 

the South African asylum process which, as detailed above at paragraph 25, is 

not the case. 

 

33. In addition to this concern, we note that access RROs is highly irregular with 

many individuals reporting to these offices and being unable to lodge 

applications due to lack of capacity, maladministration on the part of officials, or 

due to barriers caused by corruption. These problems have been well 

documented in recent years.29 Some obstacles have been the creation of officials 

themselves with Vigneswaran noting that– 

                                                           
29 See for example Tariro Washinyira And Joseph Chiruma, 'Broken Home Affairs system leaves refugees 
stranded', The Times (3 June 2016) [Available at: http://www.timeslive.co.za/local/2016/06/03/Broken-
Home-Affairs-system-leaves-refugees-stranded]; 'Cape Town's refugees struggle to get documented', IRIN 
News (26 May 2013) [Available at: http://www.irinnews.org/report/98051/cape-towns-asylum-seekers-
struggle-get-documented]. 

http://www.timeslive.co.za/local/2016/06/03/Broken-Home-Affairs-system-leaves-refugees-stranded
http://www.timeslive.co.za/local/2016/06/03/Broken-Home-Affairs-system-leaves-refugees-stranded
http://www.irinnews.org/report/98051/cape-towns-asylum-seekers-struggle-get-documented
http://www.irinnews.org/report/98051/cape-towns-asylum-seekers-struggle-get-documented
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barriers to asylum in South Africa are commonly produced by the 
individual effort of officials of the DHA, who act outside their legislative 
mandate to prevent asylum seekers gaining access to the reception 
system […] Put simply, the DHA officials are embedded in an institution 
which sanctions its officials engaging in extra-legal practices that 
prevent foreigners from entering and residing legally in South Africa.30 
 

34. In practical terms, and similar to the proposal to allow RSDOs to determine if an 

applicant was justified in entering the Republic irregularly, we do not believe 

that individuals who happen to report to RROs after the five day limit because of 

the above factors will be viewed favourably by officials and allowed to either 

lodge their applications or receive refugee status. 

 

35. UNHCR also notes that 'no strict time limit' can be applied in regards to the 

lodging of asylum applications and each case must be judged on its merits. This 

is due in part to the– 

 

special situation of asylum-seekers, in  particular  the  effects  of  trauma,  

language  problems,  lack of information, previous experiences which 

often result in a suspicion of those in authority,  feelings  of  insecurity,  

and  the  fact that these and other circumstances may vary enormously 

from one asylum-seeker to another, there is no time limit which can be  

mechanically  applied  or  associated  with  the  expression  'without  

delay'.  The  expression  'good  cause',  requires  a  consideration  of  the  

circumstances  under  which  the asylum-seeker fled.31 

 

36. It is our submission that legally this provision would not meet the 'seriousness' 

test as set out in the 1951 Convention. In terms of South African law, the courts 

have repeatedly reinforced the right to protection from non-refoulement for 

asylum seekers who have been apprehended before formally lodging their 

asylum claims. The following cases have dealt with this matter as below: 

36.1 In Erusmo v Minister of Home Affairs, an asylum seeker was unable to 

lodge his asylum application due to access problems and was arrested 

roughly three months after entering South Africa. DHA refused to allow 

the individual to lodge his application and argued that officials could 

refuse asylum applications if there was an 'undue delay' in applying for 

asylum. In that matter, the Court found that Regulation 2(2) of the 

Refugees Act, (as under the Immigration Act of 2002 prior to the 2014 

amendment), there is nothing to indicate that a 'meritorious application 

                                                           
30 Darshan Vigneswaran, 'A foot in the door: Access to Asylum in South Africa', Refuge 25(2) (2008) p. 43. 
31 UNHCR, Guidelines on Applicable Criteria and Standards relating to the Detention of Asylum-Seekers 
(February 1999) at para 4 [Available at: http://www.unhcr.org/4aa7646d9.pdf].  

http://www.unhcr.org/4aa7646d9.pdf
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may be refused merely on the grounds of delay in making the 

application'.32 

36.2 In Bula v Minister of Home Affairs, the Supreme Court of Appeal held that 

undocumented asylum seekers who had yet to apply for asylum due to 

difficulties encountered at the RRO during their attempt were still under 

the protection of the Refugees Act despite not formally lodging 

applications.33  

37. International jurisprudence has found similar conclusions in relation to the 

implementation of strict time limitations on applications for asylum: 

37.1 In Jabari v Turkey European Court of Human Rights, the Court found that 

the 'automatic and mechanical application of such a short time-limit for  

submitting  an  asylum  application  must  be  considered  at  variance  

with the  protection  of  the  fundamental  value  embodied  in  Article  3  

of  the Convention [prohibition of torture]'.34 In refusing to consider the 

applicant's asylum claim, the state had limited itself to the issue of formal 

legalities relating to the applicants deportation rather than the 'more 

compelling question of the substance of her fears, even though by that 

stage the applicant must be considered to have had more than an 

arguable claim that she would be at risk if removed to her country of 

origin'.35 

37.2 In the case of R v Uxbridge Magistrate's Court: Ex parte Adimi in the United 

Kingdom, the Court held that not lodging an application for asylum in the 

first instance does not necessarily indicate bad faith on the part of the 

asylum seeker.36 

38. Lastly, this provision does not consider sur place refugee claims in which 

individuals may enter the Republic without the intention of applying for asylum 

but a fundamental change of circumstances in the individual's country of origin 

(in cases such as the outbreak of civil war, a coup d'etat, or when an individual's 

activities since leaving their country now places them at risk of persecution 

upon return).37 Individuals in this situation would thus be denied refugee status 

and would have no recourse to their plight as the compelling reasons listed deal 

with an inability to lodge an asylum application due to health reasons. 

                                                           
32 Erusmo v Minister of Home Affairs 2012 (4) SA 581 (SCA) at para 15. 
33 Bula and Others v Minister of Home Affairs and Others 2012 (2) SA 1 (SCA). 
34 Jabari v Turkey European Court of Human Rights (10 July 2000) at para 40. 
35 Ibid. 
36 Ex Parte Adimi: R v Uxbridge Magistrates Court [1999] 4 All ER 520. 
37 UNHCR, Handbook and Guidelines on Procedures and Criteria for Determining Refugee Status under the 
1951 Convention and the 1967 Protocol Relating to the Status of Refugees, HCR/1P/4/ENG/REV.3, Geneva, 
(2011) at paras 94-96 (hereafter 'UNHCR Handbook') [Available at: 
www.refworld.org/pdfid/4f33c8d92.pdf]. 

http://www.refworld.org/pdfid/4f33c8d92.pdf
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3. Amendments to section 5 of the Refugees Act regarding cessation clauses 
 

39. The proposed amendment to section 5(1)(a) states that a refugee ceases to 

qualify as such if he or she voluntarily re-avails himself or herself 'in any way' of 

the protection of the country of his or her nationality.  

 

40. This section is similar to Article 1C1 of the 1951 Convention which refers to a 

refugee possessing a nationality who remains outside their country of 

nationality and voluntarily re-avails himself to national protection and is no 

longer in need of protection in the host country but the insertion of ‘in any way’ 

broadens the scope of the section considerably. We are concerned that the 

inclusion of 'in any way' to this clause may result in the removal or attempted 

removal of refugee status from deserving refugees. The UNHCR Handbook notes 

that this clause requires the acquisition to be voluntarily done by the refugee, 

that the refugee must intend by his action to re-avail himself to the protection of 

his nationality, and that the refugee must obtain such protection through that 

action.38 

 

41. We note here that many refugees in South Africa have been forced to 

communicate with their Consulate or embassy by a variety of state departments, 

including DHA, for a variety of documentation matters including national 

passports, birth certificates, death certificates, or divorce certificates. These 

documents have been requested by governmental departments who are 

unfamiliar with refugee and asylum documentation and are further unfamiliar 

with the specifics of refugee law. In these instances, many contact their 

Consulates without intending to re-avail themselves to the protection of that 

country and have not done so voluntarily.  

 

42. To illustrate how such an event might occur in practice, recently officials at the 

Cape Town RRO have informed refugees that they are sending refugees' 

documentation (marriage, death, and birth certificates) to their respective 

consulates for 'verification'. Such actions display how refugees might be pushed 

to organise documentation from their country of origin to undertake routine 

administrative measures. In such instances the UNHCR Handbook provides 

guidance by stating that refugees instructed to contact consulate officials do not 

cease to be refugees merely because they obey such instructions – individuals in 

this situation are often ‘constrained by circumstances beyond their control and 

such acts ‘cannot be considered to be a “voluntary re-availment of protection” 

                                                           
38 Ibid., para 119. 

Recommendation No. 4: The SCCT recommends that exclusion from refugee status 

due to criminal acts remain consistent with those set out in the 1951 Convention 

relating to the Status of Refugees. Accordingly, subsections 4(1)(e)-(i) should be 

removed. 
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and will not deprive a person of refugee status’.39 Elaborating further on this 

aspect of refugee protection, Hathaway firmly states that: 

 

It is simply a legal fiction to assume that more than an exceedingly small 

percentage of persons who avail themselves of a state’s consular facilities 

do so as a demonstration of either political loyalty or trust. Rather, the 

practical exigencies of life – travel, enrolment in school, professional 

accreditation etc. – may simply require a person genuinely at risk of 

persecution to contact the external office of her state of origin to secure 

essential documentation.40 

 

43. Hathaway also quotes refugee scholar Atle-Grahl Madsen who notes that ‘a 

person may seldom have well-founded fear of being persecuted by the members 

of the foreign service of his home country […] he fears persecution in the case of 

his return to his country of origin’.41 

 

44. We agree with this view and point out that those recognised as refugees under 

section 3(b) of the Refugees Act are not fleeing the government per se but 

instead serious disruptions of public order. In the case of Somalia, many Somali 

refugees support the Transitional Federal Government’s attempts to implement 

a democratic government that adheres to the rule of law in Somalia but have 

instead fled the country due to the lack of effective state protection, non-state 

actor persecution, and the effects of the long-standing civil war.  

 

45. Due to these issues, we submit that the inclusion of 'in any way' is unreasonable 

given the current environment that refugees and asylum seekers have to 

navigate to sustain themselves. The prior wording of the section is more than 

sufficient to address the matter concerned. 

 

46. The Bill seeks to insert into section 5(1)(d) that a refugee ceases to qualify if 'he 

or she voluntarily re-establishes himself or herself in the country which he or 

she left or returns to visit such country'.  

 

47. We note that Article 1C4 of the 1951 Convention provides that refugees who 

voluntarily re-establish themselves in their country where persecution was 

feared cease to be recognised as refugees. The UNHCR Handbook clarifies that 

this clause is intended to be understood as return to the country of nationality 

or former habitual residence with a view to permanently residing there. 

Accordingly, a temporary visit by a refugee to his former home country, not with 

a national passport, but for example, with a travel document issued by his 

                                                           
39 UNHCR Handbook, at para 120. 
40 James C. Hathaway, The Law of Refugee Status (1st Edition, 1991), p. 192. 
41 Ibid. 
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country of residence, does not constitute 're-establishment' and will not involve 

loss of refugee status.42 UNHCR advises that visits to the former home country 

should be judged on individual merits and that instances where a refugee ‘visits 

an old or sick parent will have a different bearing on the refugee’s relation to his 

former home country than regular visits to that country spent on holidays for 

the purpose of establishing business relations’.43 

 

48. The Bill's inclusion of return visits into subsection 5(1)(d) is not in line with the 

criteria under which a refugee is considered to voluntarily 're-establish' himself 

as it includes a mere 'visit' to their former country of residence. This inclusion is 

exceedingly restrictive and would also be at odds with UNHCR's attempts to 

promote voluntary repatriation through 'go-and-see' or 'look-see' programmes 

in which representatives of the refugee community are assisted by UNHCR in 

visiting their countries to assess the security situation, interact with 

communities and relatives, and ensure that there are adequate services 

available. These individuals then report to the refugee community in exile on the 

conditions and the viability of return.44 As such we recommend that the addition 

be removed from the Bill. 

 

49. The proposed insertion of subsections 5(1)(f) and (g) are inconsistent with the 

1951 Convention as described above in paragraphs 19-23. 

 

50. The Bill proposes the inclusion of section 5(1)(h) which states: 

 

the Minister, after consultation with Cabinet, resolves to cease the 

recognition of the refugee status of any individual refugee or category of 

refugees or to revoke such status. 

 

51. This insertion does not reference what criteria the Minster and Cabinet are 

required to consider when resolving to cease the recognition of individuals or 

groups. The lack of criteria or direction implies that cessation can be applied for 

any reason and not as outlined in the 1951 Convention or in relation to other 

applicable human rights instruments. The UNHCR Handbook confirms that once 

refugee status has been granted it is maintained until it comes within the terms 

of one of the cessation clauses (1C1 to 1C6 in the 1951 Convention) and that 

refugee status should not be subject to constant review in the light of temporary 

changes in the country of origin that are not of a fundamental character and not 

durable.45 Further, the cessation clauses are 'negative in character and 

                                                           
42 UNHCR Handbook, at paras 133-134. 
43 Ibid., para 125. 
44 See for example UNHCR, 'Burundian refugees get a taste of home with "go-and-see" visit' (14 May 
2004) [Available at: http://www.unhcr.org/40a4d37a4.html]. 
45 UNHCR Handbook, at para 112. 

http://www.unhcr.org/40a4d37a4.html
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exhaustively enumerated' and 'should therefore be interpreted restrictively, and 

no other reasons may be adduced by way of analogy to justify the withdrawal of 

refugee status'.46 

 
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
4. The ability to establish and disestablish Refugee Reception Offices 

 
52. We are concerned that this provision is an attempt to allow for the 

‘disestablishment' of RROs outside of the requirements of the Promotion of 

Administrative Justice Act (No. 3 of 2000) as evidenced by the insertion of the 

phrase ‘notwithstanding the provisions of any other law’. The right to just 

administrative action, as under section 33 of the Constitution, cannot be 

bypassed by this insertion, especially when decisions to establish or disestablish 

an RRO affects a large number of individuals, particularly a vulnerable group 

such as asylum seekers and refugees. The inserted provision is at odds with the 

Court as held in Minister of Home Affairs and Others v Somali Association of South 

Africa.47 The legality of the closure of the Cape Town Refugee Reception Office is 

also currently pending before the Supreme Court of Appeal. 

 
 
 
 
 

 
 
 

                                                           
46 Ibid., at para 116. 
47(EC) 2015 (3) SA 545 (SCA). 

Recommendation No. 5: The SCCT recommends that the insertion of 'in any way' to 

section 5(1)(a) be removed as it is inconsistent with the 1951 Refugee Convention and 

is exceedingly broad in scope. 

Recommendation No. 8: The SCCT recommends that section 5(1)(h) be linked with 

5(1)(e) to ensure cessation processes can occur where conditions in the country of 

origin are suitable for return in safety and dignity. 

Recommendation No. 6: The SCCT recommends that the insertion of 'or returns to 

visit such country' in section 5(1)(d) be removed as it is inconsistent with the 1951 

Refugee Convention and is exceedingly broad in scope. Determinations for the 

cessation of refugee status regarding whether a refugee has 're-established' 

themselves in their country of origin should be done on a case-by-case basis. 

Recommendation No. 9: The SCCT recommends that the proposed insertion to 

allow for RROs to be disestablished 'notwithstanding the provisions of any other 

law' be removed. Given the importance of an RRO, the decision to disestablish an 

RRO must be reasonable and comply with the principle of legality. 

Recommendation No. 7: The SCCT recommends that the insertion of sections 

5(1)(f)-(g) be removed as they are inconsistent with the 1951 Refugee Convention 

and do not consider the principle of non-refoulement. 
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5. Amendments to section 8 regarding the composition and functions of the 
Refugee Appeals Authority 
 

53. As mentioned in the introduction, the collapse of the RAB in recent years has 

severely undermined the integrity of the asylum system and is currently a 

significant obstacle to an efficient and effective adjudication process.48 We 

believe that a properly functioning appeal system is critical and therefore we 

welcome the proposed substitutions to section 8B regarding flexibility in terms 

of appointments with regards to the volume of work before the Refugee Appeals 

Authority (RAA); the ability for appeal hearings to be heard by a single RAA 

member through section 8C; and the ability to appoint individuals under more 

flexible period of time as required through section 8D. Such amendments should 

be accompanied by capacity-building and skills workshops to ensure RAA 

members are equipped to fulfil their duties. We also welcome the ability to 

appoint foreign nationals to the RAA which will better allow DHA to hire 

individuals with international expertise in refugee law matters. 

 

54. While we believe these amendments will provide for a more effective appeals 

process, there remains still a considerable backlog of asylum applicants who 

have been waiting for appeal hearings for a number of years. The Advocacy 

Programme at the SCCT has alone been approached by 140 asylum seekers who 

have requested assistance in having their appeals heard since September 2014 – 

the average year of application for this group is 2010 meaning on average a six 

year wait for final adjudication of their claim, with some waiting as long as 17 

years. To effectively deal with a backlog of this magnitude, we strongly urge 

DHA, through consultation with stakeholders, to devise a special amnesty 

project for those in the backlog. Such a project would therefore set the newly-

created RAA with a more manageable caseload. 

 

 
 
 
 
 
 
6. Amendments to section 9 regarding SCRA 

 

55. We have two major concerns with insertions into section 9 regarding SCRA’s 

functions and independence. Regarding the work of SCRA, the Bill proposes that 

section 9C1(c) reads that SCRA–  

 

                                                           
48 See for example Siyavuya Mzantsi ‘SA's 'alarming' asylum seeker backlog’, Cape Times (21 June 2014) 
[Available at: www.iol.co.za/capetimes/sas-alarming-asylum-seeker-backlog-2036664].  

Recommendation No. 10: The SCCT recommends that the amendments to section 8 

of the Refugees Act be complemented by targeted amnesty or regularisation projects, 

within designated parameters and implemented with the assistance of stakeholders, 

to address the large backlogs present in the appeal process. 

http://www.iol.co.za/capetimes/sas-alarming-asylum-seeker-backlog-2036664
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May monitor and supervise all decisions taken by Refugee Status 

Determination Officers and may approve, disapprove or refer any such 

decision back to the Refugee Reception Office with recommendations as to 

how the matter must be dealt with. 

 

56. Section 9H states that– 

 

The administrative monitoring or supervisory work connected with the 

functions of the Standing Committee must be performed by officials of the 

Department designated by the Director-General for that purpose. 

 

57. This proposal in 9C1(c) appears to allow for situations where SCRA may 

invalidate decisions of RSDOs (whether positive or negative). Additionally, when 

read with section 9H, the proposal seems to confer significant powers to officials 

‘designated by the Director-General’ which may play a significant role in the 

adjudication process.  

 

58. Part of our concern arises from the introduction of a similar monitoring project 

introduced in March 2015 when SCRA began to review all decisions issued by 

RSDOs resulting in approvals of refugee claims in the first-instance (that is 

decisions by RSDOs) going from roughly a 14% recognition rate to near 0% for 

the period the project was implemented.49 While we do not have access to the 

specific details of how this oversight project was undertaken or the processes 

involved, we are extremely concerned that the already-low recognition rate 

could deteriorate further to almost 0%. We are cognisant of the fact that some of 

these positive decisions may have been reversed after evidence of corruption 

was uncovered, but DHA has thus far not elaborated on the specifics of the 

project. In addition to that concern, the monitoring project was discontinued 

due to capacity challenges within SCRA.50 The lack of capacity to implement this 

project raises concerns about the viability of such a project, especially in 

consideration to the already high workload and capacity problems to fulfil its 

current obligations.51 Further clarification from DHA is required in this regard 

to adequately assess this proposal. 

 

59. Section 9A(2) states that SCRA is ‘independent and must function without any 

fear, favour or prejudice’. Given the importance and substance of SCRA’s work, 

we agree that the independence of SCRA is of critical importance. We remain 

concerned that the Minister’s discretion in the SCRA’s composition, 
                                                           
49 See Annexure 1 for a graph of the recognition rate after the introduction of the monitoring mechanism 
as presented by DHA in Parliament; Department of Home Affairs, ‘Asylum statistics briefing to the 
Portfolio Committee on Home Affairs, Parliament (8 March 2016). 
50 Ibid. 
51 See paragraphs 103-104 for details on SCRA capacity in relation to responding to section 27(c) 
applications for certification for permanent residence. 
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remuneration, and ability to remove members from office may compromise 

such independence which is crucial to the daily functions of SCRA. 

 

60. Erasmus J in Watchenuka v Minister of Home Affairs pointed out in obiter dicta 

that ‘a committee consisting of the employees of the Department of Home 

Affairs can hardly be a source of independent advice, or constitute an 

independent review tribunal.’52 Further, in Ruyobeza v Minister of Home Affairs 

the court found the decision of the Minister of Home Affairs to appoint full-time, 

salaried employees of the Department as the members of SCRA to be ultra vires, 

unlawful and unconstitutional.53 

 

 
 
 
 
 
 
 
7. Insertion of section 20A regarding crime prevention and integrity measures 

 
61. Regarding the Bill's proposal found in section 8(1)(3) for integrity testing of 

Departmental staff, we welcome any measures DHA can introduce to root out 

corruption within the asylum system. We trust that such measures would be in 

line with fair labour standards and protect DHA’s staff, who often work under 

difficult conditions, from unfair action. Such anti-corruption measures should 

also consider the legislative requirements that SCRA and the RAA are able to 

operate independently and function without bias. We strongly recommend that 

DHA complements any legislative counter-corruption measures by introducing 

other non-legislative mechanisms such as but not limited to increased support 

for individuals (citizens, asylum seekers, refugees, and undocumented persons) 

who report corruption to DHA and through increased oversight at RROs to 

ensure the Refugees Act is properly implemented.  

 
 
 
 

 
 
 
 
 
 

                                                           
52 Minister of Home Affairs v Watchenuka 2004 (2) BCLR 120 (SCA) at para 23 (hereafter 'Watchenuka'). 
53 Ruyobeza v Minister of Home Affairs 2003 (5) SA 51 (C). 

Recommendation No. 11: The SCCT recommends DHA clarify how sections 9C1(c) 

and 9H will be implemented with special regards to capacity and maintaining the 

independence of SCRA. In regards to section 9C1(c), with the information currently 

available, the SCCT recommends that DHA instead use its available resources to 

increase capacity where urgent needs exist. 

Recommendation No. 12: The SCCT recommends that DHA consider non-legislative 

anti-corruption mechanisms and policies that consider the power imbalances between 

officials and asylum seekers and adequately protects those who approach DHA with 

evidence of corruption. 
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8. Amendment of section 21 regarding procedures for asylum applications 
 

62. The Bill proposes an insertion into section 21(a) requiring that asylum seekers 

must make applications ‘within five days of entry into the Republic’. This 

requirement echoes the proposed insertion into section 4(1)(i) which proposes 

that refugees be excluded from protection if they fail to make application within 

five days and cannot provide compelling reasons (including hospitalisation, 

institutionalisation or any other compelling reason of similar nature). As 

discussed above in paragraphs 31 – 38, we believe this requirement is 

impractical and unreasonable given the realities of the asylum system (including 

irregular practices, capacity constraints, and the limited facilities for individuals 

to lodge applications).  

 

63. The proposed insertion in 21(1B) states that asylum seekers not in possession 

of an asylum transit visa must first be interviewed by an immigration officer to 

‘ascertain whether valid reasons exist as to why the applicant is not in 

possession of such a visa’. Again, as detailed above in paragraphs 24 – 27, we 

believe this requirement is impractical and is likely to add a considerable 

workload to officials, thus adding another layer of bureaucracy to the asylum 

process. 

 

64. We are concerned about the insertion of 21(1C) which would allow for the 

Director General to– 

 

by notice in the Gazette, require any category of asylum seekers to report 

to any particular or designated Refugee Reception Office or other place 

specially designated as such when lodging an application for asylum, if the 

Director-General considers it necessary for the proper administration of 

this Act.  

 

The insertion of 21(1D) clarifies that a category of asylum seekers to refer to 

those ‘from a particular country of origin or geographic area or of particular 

gender, religion, nationality, political opinion or social group’. 

 

65. We are concerned that this provision may allow for discrimination against 

refugees based on their country of origin or reasons for persecution. The 

insertion of ‘or other place specially designated as such’ is also of great concern; 

this wording is vague and it remains unclear what other ‘specially designated 

places’ would be. In particular, we are extremely concerned that it may result in 

what may essentially be de facto refugee camps or detention centres for certain 

categories of asylum seekers. We request that DHA elaborate on the rationale 

behind this insertion as the ramifications of such a power are significant. 
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66. The implementation of this provision also has implications for the freedom of 

movement for asylum seekers within South Africa. Our experience has shown 

that a vital component of the current urban refugee protection system has been 

the mental and material support provided by community members (generally 

other asylum seekers, refugees, or migrants from the country of origin) and 

family members in adjusting to South Africa. Given the current backlogs and 

protracted adjudication processes, this provision could create significant 

burdens for asylum seekers who may be then required to travel long distances 

for the administration of their asylum permits repeatedly. In Cape Town, for 

example, the closure of the Cape Town RRO new applicants in 2012 has resulted 

in extreme hardships for asylum seekers who are dependent upon community 

members resident here for support but also must travel back and forth to their 

RRO of application where they must attempt to navigate the large crowds, 

poorly managed queues, corruption, and irregular administrative practices. As 

Rogers J noted, the effect of the closure of the Cape Town RRO meant that 

thousands of asylum seekers residing in the Cape Town area will have to– 

 

spend time and money to travel on a number of occasions to RROs in the 

north of the country. If they have work in Cape Town, they may lose it 

because of the need to take off 3 or 4 days for each attendance at an RRO. 

If they have dependants, they would need to leave them in the care of 

others or travel with them.54 

 

More recently, Riley J held in the Ntumba matter that the requirement to travel 

repeatedly to the RRO of application resulted in ‘clear prejudice to asylum 

seekers’.55 In the most recent hearing over the Cape Town RRO closure, Dlodlo J 

noted that '[u]nquestionably the closure of an existing RRO (like CTRRO) will 

necessarily have […] negative consequences' despite finding the 2014 closure 

decision lawful.56 We remain concerned that onerous requirements to report to 

specific facilities as designated by the Minister may cause extreme hardship and 

will not contribute to a more efficient adjudication process. As above, we 

request more clarity from DHA in regards to this proposal.  

 

67. This authorisation can be done where the Director-General believes it is 

‘necessary for the proper administration of the Act’. We are concerned that this 

is a vague requirement and does not provide any safeguards or checks on this 

authority. Given the history of the closure of RROs and lack of consultation, we 

believe such a power should involve consultation with civil society given the 

                                                           
54 Scalabrini Centre v Minister of Home Affairs 2013 (3) SA 531 (WCC) at para 110. 
55 Ntumba Guella Nbaya & Others v Director-General of Home Affairs and Others (Case No. 6534/15) at 
para 54.  
56 Scalabrini Centre v Minister of Home Affairs 2016 (Case 8132/2014) at para 48. 



 
 

25 
 

gravity of the consequences for asylum seekers, and remain concerned about 

the potential of this power for the deprivation of liberty. 

 

68. The Bill proposes through section 21(2A) that 'every applicant must declare all 

his or her spouses and dependants, whether in the Republic of elsewhere, in the 

application for asylum’. We agree that it is critical the applicant lists all family 

members in an application yet, as listed above in paragraphs 15 – 16, there are a 

number of obstacles for applicants to accurately have their family members 

recorded correctly in their applications. The omission of a family member from 

an asylum application, through no fault of the asylum seeker, cannot be used a 

reason to impede family unity. We refer to Recommendation No. 3 above and 

reiterate the need to strengthen mechanisms within the asylum reception and 

determination process to protect family unity. 

 

69. The addition of subsection (6) to section 21 of the Principal Act provides for an 

application for asylum that ‘is found to contain false, dishonest or misleading 

information’ at all stages of adjudication (by RSDOs, on review by SCRA, or on 

appeal by the RAA), ‘must be rejected’. We believe this insertion is unnecessary 

as an individual who has put forth dishonest or misleading information would 

be rejected in any case. Our concern with this clause is the wording of ‘must be 

rejected’ given the irregularities in the written application process, the 

difficulties with translation, and irregularities in refugee status interviews. This 

may lead to applications that have contradictory information through no fault of 

the asylum seeker. Even in cases where dishonest information is put forth 

willingly, this does not automatically dismiss the applicant’s claim to asylum as 

unworthy.  

 

70. The insertion of subsection (7), regarding the presumption of language 

proficiency, is unlikely to have any effect if there is no improvement in reception 

and translation services at RROs or without any effort to raise awareness 

amongst applicants regarding their rights and responsibilities.  

 

 
 
 
 
 
 
 
 
 
 
 
 

Recommendation No. 13: The SCCT recommends that the requirement that an 

asylum application be lodged within five days be removed.  

Recommendation No. 14: The SCCT recommends that the requirement that 

asylum seekers first prove they have valid reasons for entering the country 

irregularly, prior to lodging an asylum claim, be removed.  
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9. Amendments to the conditions on the asylum seeker visa regarding the right to 
work and study 
 
The right to work 

 

71. The amendment of section 22 of the Principal Act seeks to introduce provisions 

for the determination of an asylum seeker's ability to work while awaiting final 

adjudication. Before commenting in detail on the proposed amendment, it is our 

submission that this section introduces a convoluted process for the 

determination of an asylum seeker's ability to provide for oneself or receive 

basic support. We believe this section is unworkable, impractical, and will lead 

to the degradation of asylum seeker's dignity if implemented and strongly urge 

DHA to reconsider this formulation. Our comments in respect to this section are 

separated into the right to work and the right to study. 

 

72. The section provides for first an assessment of the ability of an asylum seeker to 

support himself or herself and his or her dependants, with the assistance of 

family or friends, for four months, through subsection (6). If, after assessment, it 

is found that the asylum seeker is unable to sustain himself or herself, he or she 

may then be offered 'shelter and basic necessities provided by the UNHCR' as in 

subsection (7). Subsection (8) then provides that the right to work in the 

Republic may not be endorsed on the asylum seeker visa of any applicant who 

can sustain themselves in terms of subsection (6) or who is offered shelter / 

basic necessities under subsection (7). Subsection (9) provides that 'in the event 

that the right to work is endorsed on the asylum seeker visa', the relevant 

employer 'must furnish the Department with a letter of employment’ within 14 

days. Employers who fail to comply with this subsection are guilty of an offence 

and liable for a fine of up to R20 000. Subsection (11) provides that if an asylum 

seeker is unable to prove they are employed after a period of six months, the 

Director General 'must revoke any right to work' for that asylum seeker. 

 

73. Before discussing the practicalities of such an arrangement, we submit that this 

amendment adds another layer of bureaucracy to the determination process – 

wholly unrelated to refugee protection needs – and has been created in such a 

Recommendation No. 15: The SCCT recommends that DHA elaborate further on 

subsection 21(1C) regarding the intent of the provision to better inform stakeholders 

in regards to the policy envisioned. Any limit on an asylum seeker's rights to freedom 

of movement would have to be justifiable under section 36 of the Constitution and 

there is not at present enough detail regarding this proposal to adequately consider 

the limitation.  

Recommendation No. 16: The SCCT recommends that subsection 21(6) be 

reworded to state that applications found to contain false, dishonest or misleading 

information 'may be rejected'. 
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way that is neither practical nor viable for reasons detailed below. This 

provision will create a huge administrative burden on DHA over a condition 

which basic survival needs are dependent upon. It is our submission that the 

likely outcome of attempting to implement this provision is a sizeable 

population of asylum seekers unable to legally work and put in an even more 

precarious position and will be forced to work unlawfully, at risk of exploitation 

and punitive repercussions, for basic survival. The SCCT cannot envision how 

this can be implemented in such a way as to not infringe on the right to dignity 

of asylum seekers. 

 

Lack of clarity on who may receive an endorsement for the right to work, and 

criteria for the sustainability determination process  

 

74. The proposed determination process provides that if either an asylum seeker 

can provide for himself or herself and dependants, or cannot provide himself or 

herself and dependants, they are then denied the right to work regardless. It is 

therefore not clear who would receive the right to work. Presumably, this would 

be given to individuals who after four months are still awaiting final 

adjudication and to individuals who UNHCR, after assessment, denies or cannot 

provide basic shelter and support. It remains unclear what would happen to 

individuals who, after four months of supporting themselves, would first have to 

approach UNHCR or would be able to receive the right to work without being 

assessed by UNHCR. 

 

75. The above arrangement is woefully inadequate in terms of criteria for how an 

asylum applicant would be judged in terms of being able to provide for oneself. 

Such a determination would undoubtedly be complex, involve a multitude of 

factors, and would require some sort of communication with family and friends 

to adequately determine if those individuals are either able or willing to provide 

assistance. It is likely that many asylum seekers may not have the contact details 

of family or friends who may be located a significant distance from the RRO of 

application which would complicate this assessment, if not make it entirely 

unworkable. 

 

76. The Bill envisions that this determination will be implemented by SCRA as 

under section 9C(1)(b). There is no evidence to suggest that SCRA would be able 

to handle this added duty in any meaningful way for each asylum applicant 

along with their current duties.  

 

77. The sustainability determination’s lack of any minimum threshold for what 

friends or family must be able to provide to 'sustain' the asylum seeker make an 

accurate assessment difficult and gives considerable discretion to the official. 

Similarly, there is not sufficient information regarding what exactly 'shelter and 
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basic necessities' means in relation to services provided by UNHCR. As laid out 

in the Bill, we do not believe that the scheme envisioned would allow for a 

thorough, accurate sustainability assessment by DHA and the lack of 

information on UNHCR’s role in this aspect of the Bill makes it difficult to 

provide meaningful comment. Given the importance of this determination, we 

request that DHA provide further clarification on how it envisions SCRA to 

implement this provision and to clarify the criteria for sustainability. 

 

78. We are concerned about the increased reliance on UNHCR and its partners to 

provide for shelter and basic necessities for asylum seekers and UNHCR's ability 

to do so adequately. UNHCR has indicated that this task would be difficult to 

undertake. In early 2015, discussing the situation in South Africa specifically, 

UNHCR stated that–  

 

the proposition that the UN feeds and houses asylum seekers — or 

provides support to border camps — is a nonstarter. Our funding comes 

from donors who will not fund a middle-income country such as SA. We 

don’t have resources to run reception camps and it would be difficult to 

raise funding to do that.57  

 

Globally, refugee flows from North Africa and the Middle East are now taking a 

significant portion of UNHCR’s resources. For example, in June 2015, António 

Guterres of UNHCR warned as follows:  

 

To those that think that it doesn't matter because humanitarian 

organizations will be there and able to clean up the mess, I think it's 

important to say that we are no longer able to clean up the mess… UN 

agencies, NGOs, the Red Cross – we no longer have the capacities and the 

resources to respond to such a dramatic increase in humanitarian 

needs.’58 

 

79. In light of the above and the severity of the consequences for asylum seekers 

should this proposal be adopted, we submit that it is in the public interest that 

this provision be elaborated on with more detail and transparency. We request 

that DHA and UNHCR provide more information in relation to: 

 

79.1 Whether UNHCR has indeed agreed to provide shelter and other forms of 

assistance and what form this would take; 

                                                           
57 Carol Paton, 'Inside South Africa's illegal immigration nightmare' Rand Daily Mail (30 April 2015) 
[Available at: http://www.rdm.co.za/politics/2015/04/30/inside-south-africa-s-illegal-immigration-
nightmare]. 
58 UNHCR, 'World faces major crisis as number of displaced hits record high'(18 June 2015) [Available at: 
http://www.unhcr.org/5582c2f46.html]. 

http://www.rdm.co.za/politics/2015/04/30/inside-south-africa-s-illegal-immigration-nightmare
http://www.rdm.co.za/politics/2015/04/30/inside-south-africa-s-illegal-immigration-nightmare
http://www.unhcr.org/5582c2f46.html
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79.2 If the services envisioned in this Bill include the provision of direct 

accommodation, how will services be provided in the shelters including 

medical and educational services for children; 

79.3 How will UNHCR assess individuals to determine if they can provide 

assistance or not and how will individuals practically access this 

determination process; 

 

79.4 What is the estimated number of persons that can be provided with 

assistance under this scheme; 

 

79.5 Will this provision apply to current asylum seekers already in the system 

with active applications or only to those lodging new applications after 

the Bill goes into effect; and 

 

79.6 How will this be implemented on the ground given the limited 

geographical reach of UNHCR's partners (i.e. primarily concentrated in 

urban areas). 

 

80. Regarding those individuals who do receive the right to work, subsection (9) 

provides that an asylum seeker must report back to DHA with a letter of 

employment in the prescribed form within 14 days of taking up employment. 

Subsection (11) provides for the Director-General to revoke any right to work 

endorsement if the holder is unable to prove they are employed after a period of 

six months. 

 

81. We submit that this provision is unworkable as it makes having the right to 

work dependent upon securing employment. This is unduly harsh and does not 

take into consideration the fluid and often informal nature of employment that 

many asylum seekers undertake in an environment of high unemployment. It 

appears that an asylum seeker would lose the right to work after six months if 

they cannot prove they are employed which would presumably be done through 

a letter confirming employment. This provision also fails to take into 

consideration the lack of awareness among employers regarding the 

employment of asylum seekers; as such, many are reluctant to hire asylum 

seekers as the documentation often expires in a short period of time and they do 

not want to risk falling afoul of the law.59 The strict requirements and steep 

fines in subsection (10) are likely to further deter prospective employers from 

hiring asylum seekers. 

                                                           
59 See for example this article which details an employer's uncertainty over the asylum system, 
documentation, corruption in the system, and the right to work: Siyabonga Kalipa, 'Home Affairs sold us 
fake papers', Cape Argus (13 October 2015) [Available at: http://www.iol.co.za/news/crime-
courts/home-affairs-official-sold-us-fake-papers-1929048]. 

http://www.iol.co.za/news/crime-courts/home-affairs-official-sold-us-fake-papers-1929048
http://www.iol.co.za/news/crime-courts/home-affairs-official-sold-us-fake-papers-1929048
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82. Given the current strict requirements implemented by DHA that require any 

administrative action for an asylum seeker to be done at the RRO of application, 

this amendment would require repeated visits to the RRO of application to first 

receive the right to work and subsequently to have their right to work extended. 

We submit that this would be a difficult task for any person, let alone a recently-

arrived asylum seeker, and as such is unworkable, especially when considered 

in relation to the vulnerabilities of asylum seekers. 

 

The right to dignity and the ability to provide for oneself  

 

83. The right to work and sustain oneself is a critical component of the urban 

refugee framework in South Africa and the proposed amendments will severely, 

and negatively, impact the protection framework. It is our view that the 

proposed amendments are simply adding further work to an already stretched 

asylum system and will further add to inefficiency and backlogs if implemented.  

 

84. The Watchenuka case dealt with an asylum seeker’s ability to live in dignified 

manner first and foremost. Specifically, the court found that when restricting 

one’s right to work in order to support themselves it is ‘not merely a restriction 

upon the person’s capacity for self-fulfilment but a restriction on his or her 

ability to live without positive humiliation and degradation’.60 Therefore the 

prohibition of the right to work for asylum seekers for the 180 days after their 

initial application, when individuals ‘have no other reasonable means of support 

than through employment’ constitutes a ‘material invasion of human dignity 

that is not justifiable’ in terms of the section 36 of the Constitution.61  

 

85. The Court also found this principle to apply to the right to self-employment as 

held in Somali Association of South Africa and Others v Limpopo Department of 

Economic Development Environment and Tourism and Others.62 In this case the 

Supreme Court of Appeal held that the restriction of one’s right to trade and 

self-employment, when an asylum seeker can only sustain himself or herself by 

engaging in trade, then the right to dignity is implicated and the restrictions are 

unlawful. 

 

86. The current scheme envisioned, with its numerous hurdles, does not appear to 

adequately consider these findings as the likely outcome is to infringe on one’s 

right to dignity. Put simply, the scheme seems to guarantee the degradation and 

humiliation of asylum seekers who would only be able granted the right to work 

                                                           
60 Watchenuka, at para 32. 
61 Ibid., at para 33. 
62 Somali Association of South Africa and Others v Limpopo Department of Economic Development 
Environment and Tourism and Others [2014] 4 All SA 600 (SCA). 
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after seeking support from family/friends and if unsuccessful there then from 

UNHCR – after failing at this point, it appears then the asylum seeker would be 

considered eligible for the right to work but would then have to secure a formal 

position before being given the right to actually engage in work, limited to that 

employer. If that position falls through, another position would have to be found 

with another trip to the RRO to get the right to work. Under the circumstances, 

the SCCT cannot envision how this scheme can be implemented without 

infringing on the rights of asylum seekers to dignity. 

 

87. Importantly, we do not purport to argue for the unlimited right to work for all 

asylum seekers but submit that allowing asylum seekers the right to work 

pending the adjudication for their claims is the only feasible option given the 

current state of the asylum system. If DHA is able to manage and adjudicate 

asylum applications within a reasonable period of time, the need to enact 

further layers of bureaucracy and rely on international organisations to support 

asylum seekers would fall away. We firmly believe that it would be a much 

better investment of resources to establish effective systems that are able to 

accurately and efficiently identify those in need of international protection than 

to misappropriate limited funds to bureaucratic processes unrelated to refugee 

protection.  

 

The right to study 

 

88. In regards to the right to study, it is unclear if the proposed amendment refers 

to either a tertiary institution or primary education institution or both. We 

request clarity from DHA in this regard and, if the intention is to cover basic 

educational services, we list our concerns below.  

 

89. The right to basic education is covered by section 29 of the Constitution which 

guarantees education to all persons, accessing this right has proven difficult for 

many individuals in the asylum system with most difficulties arising due 

obstacles in accessing documentation and a lack of awareness surrounding the 

asylum system by school administrators. The importance of primary education 

is a basic right covered by numerous international human rights instruments,63 

and states should 'ensure access to education is maintained during all phases of 

the displacement cycle' irrespective of status.64 In our experience, many refugee 

and asylum seeking children are refused access to primary schools due to 

                                                           
63 See for example article 17(1) of the African Charter on Human Peoples' Rights (1979) and article 11 of 
the African Charter on the Rights and Welfare of the Child, CAB/LEG/24.9/49 (1990). 
64 UN Committee on the Rights of the Child (CRC), General comment No. 6 (2005): Treatment of 
Unaccompanied and Separated Children Outside their Country of Origin, CRC/GC/2005/6 (1 September 
2005) at para 41 [Available at: http://www.refworld.org/docid/42dd174b4.html]. 

http://www.refworld.org/docid/42dd174b4.html
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expired documentation, an inability to access RROs, or the outright refusal of 

RROs to officially join children to their parents' files.65 

 

90. In addition to the difficulties asylum seekers and their children face in accessing 

documentation, there are conflicting provisions between immigration 

legislation and education legislation which is confusing for administrators and 

parents alike. This ambiguity has led others to advocate for the Department of 

Education to issue a memorandum clarifying that no child should be excluded 

from accessing education.66 The requirements envisioned in the current Bill 

would only further complicate this process and the SCCT submits the aim 

should be to lessen the obstacles to basic education, not create further hurdles. 

 

91. If the intent of this proposal is to require the children of asylum seekers to 

report back to RROs with confirmation of enrolment, we oppose the insertion 

which, as demonstrated above in regards to the right to work, would be 

unworkable and would put a significant amount of undue pressure on children 

and asylum seeker families. The practical impediments to this provision being 

implemented effectively are numerous, in addition to the detrimental effect this 

policy would have on a child's education, and it is our view that the imposition 

of these requirements on some of the most vulnerable members of society is 

unreasonable.  

 
 
 
 
 
 
 
 
 
 

 
 
 
 

 
 
 

                                                           
65 See for example Faranaaz Veriava, 'Refugee children win right to learn', Mail & Guardian (4 July 2014) 
[Available at: http://mg.co.za/article/2014-07-04-refugee-children-win-right-to-learn]; Bongani Nkosi, 
'Refugees "barred" from schooling', Mail & Guardian (4 November 2011) [Available at: 
http://mg.co.za/article/2011-11-04-refugees-barred-from-schooling]; and Amanda Rinquest,'Refugees 
have an equal right to schooling', GroundUp (29 June 2016) [Available at: 
http://www.groundup.org.za/article/refugees-have-equal-right-schooling/].  
66 Ingrid Palmary, For Better Implementation of Migrant Children’s Rights in South Africa UNICEF (2009) p. 
4 [Available at: http://www.unicef.org/southafrica/SAF_resources_migrantchild1.pdf].  

Recommendation No. 16: The SCCT recommends that DHA and UNHCR provide 

further clarity about the sustainability determination process including the specific 

questions listed above in paragraph 79. With the current available information, the 

SCCT recommends that the sustainability determination process as found in section 

22 be withdrawn as it is impractical, an ill-advised use of limited resources, and 

would be detrimental to asylum seekers' right to dignity. DHA should redirect the 

resources allocated toward this process to the refugee status determination and 

systems to receive asylum seekers to improve the integrity of the asylum system. 

Recommendation No. 17: The SCCT recommends that DHA clarify the right of 

asylum seeking children to access basic education and to commit to removing the 

current barriers to education many asylum seeking and refugee children face. 

http://mg.co.za/article/2014-07-04-refugee-children-win-right-to-learn
http://mg.co.za/article/2011-11-04-refugees-barred-from-schooling
http://www.groundup.org.za/article/refugees-have-equal-right-schooling/
http://www.unicef.org/southafrica/SAF_resources_migrantchild1.pdf
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10. Abandonment of asylum claims 
 

92. The Bill also makes provisions for the abandonment of claims through sections 
22(12) and (13) as below: 

 

22(12) The application for asylum of any person who has been issued with a 

visa contemplated in subsection (1) must be considered to be abandoned 

and must be endorsed to this effect by the Standing Committee for Refugee 

Affairs on the basis of the documentation at its disposal if such asylum 

seeker fails to present himself or herself for renewal of the visa after a 

period of one month from the date of expiry of the visa, unless the asylum 

seeker can prove, to the satisfaction of the Standing Committee, that he or 

she was unable to present himself or herself as required due to 

hospitalisation or any other form of institutionalisation. 

 

22(13) An asylum seeker whose application is considered to be abandoned 

in accordance with subsection (12) may not re-apply for asylum and must 

be dealt with in terms of the Immigration Act.   

 

Comments are made in respect to both sections. 

 

93. These amendments are unduly harsh and do not take into consideration the 

current access problems at RROs, the current system of asylum seeker / refugee 

files and database, the difficulty asylum seekers have in accessing expired 

permit processes, or in having immigration officers allow for the extension of 

expired permits for individuals who have just cause. 

 

94. As mentioned previously, access issues at RROs have historically been a major 

difficulty for asylum seekers and for DHA in implementing the Refugees Act. At 

the present time, these access issues are most visible at the Marabastad RRO 

where long queues, capacity issues, and endemic corruption present a number 

of hurdles for asylum seekers to clear in order to have their permits attended to. 

For individuals whose permits expire, the expired permit fine process and its 

accompanying fine schedule often require that asylum seekers go 

undocumented with expired permits for long periods of time while they attempt 

to save money and/or access the fine process. For those attempting to access the 

Marabastad RRO, individuals are often not even granted a 'formal renewal' of 

their documentation and instead receive a simple DHA stamp on the back of the 

expired documentation advising them when to return again to the RRO. The 

current Bill would result in these individuals being declared as having 
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abandoned their claim to asylum despite repeatedly returning to the RRO as 

required.67 

 

95. A concomitant issue is the poor state of the Department’s asylum filing system 

and database. Asylum seekers and refugees are often refused access to permit 

extensions due to lost files or irregularities in their file (lost paperwork, missing 

information) through no fault of their own; these individuals would be at risk 

for having their clams considered abandoned. This is particularly the case for 

Somali nationals whose complicated system of family names and high rates of 

illiteracy often lead to Somali asylum seekers being unable to access the asylum 

system if they lose their permits and do not recall their file numbers.  

 

96. Our offices have encountered great difficulty in assisting these individuals 

access the Cape Town RRO and often these interventions take many months – 

under the current amendment, these individuals would be considered as having 

abandoned their claims despite their best efforts to regularise their status. We 

have brought numerous Somali asylum seekers to the Cape Town RRO and have 

attempted to locate them within system, with the assistance of RRO staff, but 

locating these files has proven extremely difficult and we have had minimal 

success. After searching for these clients in the system, the standard advice 

given is that they should report to another RRO and apply as a new applicant 

and if there is another file already opened in the system, the original file number 

will then eventually be located and given to the asylum seeker. This process is 

problematic in that it duplicates work for DHA, adds more individuals to the 

newcomer queues at open RROs, and opens the asylum seeker up to the 

possibility of being viewed as a 'double applicant' and therefore illegitimate and 

attempting to cheat the system. It is also difficult for asylum seekers to 

undertake such a journey given the access problems at RROs and resources 

required for travel. We have brought this specific issue to the attention of the 

office of Asylum Seeker Management within DHA who responded via email that:  

 

Permits are critical documentation and we urge you to inform your clients 

to ensure that they keep copies and preferably lodge a copy for 

safekeeping with their respective associations. At present, we require a 

full name and date of birth in order to search for the file. We are 

investigating the possibility of using fingerprints to undertake a search 

but this process is not finalized as yet. 68 

 

97. At the time of writing, we have not heard of any solutions to the current 

problem facing asylum seekers in this position and we continue to struggle to 

                                                           
67 See Annexure 2 for redacted copies of section 22 asylum seeker permits with informal stamp 'renewals' on the 

back of each document. 
68 Email on file from the office of Asylum Seeker Management, dated 17 December 2015. 
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ensure these asylum seekers are able to access documentation and continue 

with their claims for refugee status. 

 

98. Lastly, the expired permit process has been fraught with difficulty for asylum 

seekers for years and pushes individuals into undocumented status. 

Immigration officials often refuse to extend permits for individuals who have 

documentation of just cause such as the case of a pregnant asylum seeker being 

refused access due to immigration officials' reluctance to accept documentation 

from her doctor69 or the case of a number of asylum seekers being brought to 

court twice for expired permits due to the failure of the CTTRF immigration 

officials to adequately fulfil their duty.70 

 

99. Under the current circumstances, considering an asylum seeker’s file 

‘abandoned’ after one month is unreasonable and irrational as it places 

administrative matters over protection and the principle of non-refoulement. 

The practical effect of designating such claims as abandoned will be in effect 

final negative decisions and increased numbers of undocumented asylum 

seekers, placing greater strain on the immigration control system which itself 

has a history of litigation and unlawful practices. The inability of an asylum 

seeker to rectify this with SCRA if their reasons for being unable to keep their 

documentation renewed are outside of being 'institutionalised' would clearly be 

unlawful given the difficulties detailed above. 

 

100. We believe that any measure implemented regarding this matter be done so in a 

manner that ensures legitimate refugees are able to access the protection 

system. Toward that end, we recommend that at minimum DHA increase the 

time frame to a more reasonable amount of time in section 22(12) and also 

ensure that any unforeseen circumstances do not preclude deserving applicants 

from resuming their claims if they have just cause for the expiration beyond the 

time limit denoted.  

 

 

 

 
 

                                                           
69 Giovanni Gerba, ‘Home Affairs officials are heartless – refugees’, Eyewitness News (9 January 2013) 
[Available at: http://ewn.co.za/2013/01/09/Home-Affairs-officials-are-heartless---refugees]. 
70 Tariro Washinyira and GroundUp staff, ‘Tried twice for expired asylum papers: bureaucratic nightmare for 
Zimbabwean farm workers’, GroundUp (28 November 2013) [Available at: 
http://groundup.org.za/content/tried-twice-expired-asylum-papers-bureaucratic-nightmare-zimbabwean-
farm-workers]. 

Recommendation No. 18: The SCCT submits that the current Bill's provision to 

consider asylum applications as abandoned after 30 days is unreasonable. A more 

reasonable timeframe to consider a file abandoned would be 12 months. However, 

under the current circumstances, we believe a strict time-limit for abandonment 

cannot be enacted until DHA's systems for reception of asylum seekers and 

administration of permits are strengthened and can meet an acceptable standard of 

administrative justice. 

http://ewn.co.za/2013/01/09/Home-Affairs-officials-are-heartless---refugees
http://groundup.org.za/content/tried-twice-expired-asylum-papers-bureaucratic-nightmare-zimbabwean-farm-workers
http://groundup.org.za/content/tried-twice-expired-asylum-papers-bureaucratic-nightmare-zimbabwean-farm-workers
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11. Amendments to section 27(c) regarding permanent residence 
 

101. The Bill seeks to lengthen the amount of time a refugee has resided in the 

country before being allowed to apply for permanent residence from the 

current five years to 10 years thereby doubling the current requirement. It also 

seeks to add that SCRA, upon application for permanent residence, consider 

'efforts made to secure peace and stability in the refugee's country of origin' 

when determining if an applicant may remain a refugee indefinitely.   

 

102. International best practice standards suggest that in order to promote a 

refugee's full integration into society, the required period of residency should 

not exceed five years and this length of time should include time spent awaiting 

recognition of refugee status.71  

 

103. Accordingly, we submit that this insertion is contrary to best practice. It is 

especially concerning given the current obstacles refugees face in attaining 

permanent residence which further impedes local integration as a durable 

solution. In our experience refugees struggle immensely in attaining permanent 

residence through application to SCRA. In order to get certification, SCRA must 

be fully satisfied that conditions in the refugee’s country of origin are unlikely 

to change in the foreseeable future – the refugee must prove that they will 

remain one ‘indefinitely’ – leaving much room for the discretion of SCRA. Even 

receiving a response from SCRA on their applications is difficult; in the past 

year and a half the SCCT has assisted 30 clients who have applied for 

certification but have not yet received any response from SCRA. Some of these 

individuals have applied multiple times as far back as 2008; the average year of 

application for these individuals was 2012, four years ago, and not one of these 

individuals have received a decision, either positive or negative, from SCRA.  

 

104. In our contact with SCRA on each application, we have found the main 

impediment to be lost files or files not sent from the RRO for consideration with 

these problems being exacerbated by a lack of capacity within DHA. This shows 

a considerable administrative block in the process which clearly violates 

refugees’ rights to administrative justice. The delays in this process place the 

refugee in a state of uncertainty and the addition of another five years to the 

period of residence will not assist the efficient implementation of the asylum 

system nor provide refugees with a viable option towards local integration. 

 

105. We are unsure of the rationale for the inclusion of the phrase 'efforts made to 

secure peace and stability in the refugee's country of origin' as certainly such 

                                                           
71 See Rosa Costa, 'Rights of Refugees in the Context of Integration: Legal Standards and Recommendations', 

UNHCR Legal and Protection Policy Series POLAS/2006/02 (June 2006) pp. 186-7 [Available at: 

http://www.unhcr.org/44bb90882.pdf].  

http://www.unhcr.org/44bb90882.pdf
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efforts would be a component of SCRA's decision-making process regarding 

whether or not a refugee would remain so indefinitely. As such this insertion is 

unnecessary.  

 

106. We note providing the option of permanent residence is useful in terms of 

alleviating pressure on the asylum system, promoting regional development, 

and for improving mental health of refugees. Ongoing and indefinite temporary 

status negatively affects an individual’s human security and his or her capacity 

to invest, both emotionally and financially, in a host country. Research has found 

that the provision of permanent residence results in better mental health 

outcomes for refugees72 and requiring a 10 year period of residence before 

beginning the application process would only negatively impact deserving 

refugees. This proposal may have unintended consequences for society more 

broadly with research indicating that the exclusion of migrants – including 

refugees – through exclusionary policies and practices may lead migrants to 

view themselves as outsiders with little responsibility towards South Africa and 

may act as a disincentive to invest in the country.73 On the other hand, the 

ability of a refugee to apply for and receive a more permanent status in the 

country 'indicates the existence of a subjective attachment and commitment to 

the host country on the part of the refugee'.74 

 

 

 
 

 

                                                           
72 Shakeh Momartin, Zachary Steel, Marianio Coello, Jorge Aroche, Derrick M Silove, and Robert Brooks, 'A 
comparison of the mental health of refugees with temporary versus permanent protection visas', Medical 
Journal of Australia 185(7) (2006). 
73 See for example Loren B. Landau and Tamlyn Monson, 'Displacement, Estrangement and Sovereignty: 
Reconfiguring State Power in Urban South Africa', Government and Opposition 43(2) (2008) and Caroline 
Kihato 'Governing the city? South Africa’s struggle to deal with urban immigrants after apartheid', African 
Identities 5(2) (2007). 
74 Rosa Costa, 'Rights of Refugees in the Context of Integration: Legal Standards and Recommendations', p. 
183. 

Recommendation No. 19: The SCCT recommends that the additional five years of 

residency requirement be removed and that the five year period of residence 

required to apply for permanent residence include time spent as an asylum seeker. 
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