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20 April 2018 

COMMENTS ON POSITION PAPER ON ACCESS TO BASIC EDUCATION FOR UNDOCUMENTED 
LEARNERS IN SOUTH AFRICA 
 

The Scalabrini Centre of Cape Town (‘SCCT’) is a registered NPO that perceives migration as an 

opportunity and is committed to alleviating poverty and promoting development in the Western 

Cape while fostering integration between migrants, refugees, and South Africans. In providing our 

assistance, we advocate respect for human rights and use a holistic approach that considers all basic 

needs. The SCCT was founded in 2002 and roughly 2,000 clients use its services each month. The 

SCCT also operates the Lawrence House, a child and youth care centre (‘CYCC’) registered with the 

Department of Social Development, which can accommodate up to 25 children and youth. The 

Lawrence House specialises in the care and protection of unaccompanied foreign minors and 

refugee children. Through our daily interaction with foreign children with various legal statuses, the 

SCCT has extensive experience in assisting children with access education as well as communicating 

with educators and administrators on the enrolment and education of foreign children.  

1. General Comments 

At the outset, the SCCT wishes to acknowledge the work of the South African Human Rights 

Commission (‘the SAHRC’) in preparing the Position Paper on Access to Basic Education for 

Undocumented Learners in South Africa (‘the Position Paper’).  The SCCT agrees with the SAHRC that 

this access to basic education for undocumented learners in South Africa is a serious issue.  The SCCT 

has assisted many undocumented leaners who are confused about application processes, have been 

denied admission, have been removed from schools, or who have been prevented from writing or 

obtaining the formal accreditation following their final Matric examinations.  

The SCCT supports the conclusions, key findings and recommendations in the Position Paper. The 

purpose of our comments is to share our experiences working with undocumented children in South 

Africa and to provide some additional recommendations in an effort to support and further advance 

the recommendations of the Position Paper.  

The SCCT proceeds from the position that identity documentation for foreign children is a key 

component of child protection and therefore government should facilitate access to appropriate 

documentation for children, regardless of nationality. While a common argument advanced against 

this position is that the availability of documentation will act as a ‘pull factor’, increasing irregular 

migration into South Africa, or that access to documentation for foreign children will facilitate 

unwarranted access to South African citizenship. The SCCT submits that documenting foreign 

children is in the best interests of the child and can be done in a manner to address concerns over 
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irregular migration and citizenship. What is clear is that it is neither in the best interest of child nor in 

the interests of the state to create and maintain populations of undocumented children.  

2. Understanding the term ‘Undocumented’ 

The SCCT agrees and endorses the Position Paper's approach to defining who may fall under the 

category of ‘undocumented’ and its acknowledgement that legal status, or documentation status, is 

often a temporary position, and is not a fixed status for many. The SCCT hopes to provide further 

evidence as to how individuals may find themselves as undocumented and propose several solutions 

to help minimise the effects of this status on access to education.  

2.1 The closure of urban Refugee Reception Offices and undocumented asylum seekers 

The asylum system, as administered by the Department of Home Affairs (‘DHA’), provides those 

fleeing persecution and conflict with the ability to reside in South Africa lawfully and maintain a 

normal life until it is safe to return to their country of oriigin. In recent years, access to this system 

has become increasingly difficult and many asylum seekers struggle to access and maintain valid 

documentation. The closure of urban Refugee Reception Offices (‘RRO’) in Cape Town, Port Elizabeth 

and Johannesburg has resulted in many being unable to lodge asylum claims. From our offices in 

Cape Town, many newly arrived asylum seekers struggle to travel to open RROs in Durban, Musina 

or Pretoria. Should they apply at one of those RROs, they will then be unable to access the Cape 

Town RRO for any administrative action or permit renewal. The closure has since been found to be 

unlawful and the Supreme Court of Appeal has ordered DHA to re-open and maintain a fully-

functional RRO in Cape Town by 31 March.1 At the time of writing, the deadline has passed and the 

RRO remains closed. The practical effect of this closure, in Cape Town, is a large population of 

undocumented asylum seekers, or asylum seekers with expired permits, which complicates access to 

education for their children. 

Many asylum seekers reside in Cape Town due to social networks that can support them while they 

adjust to life in South Africa and go through the asylum adjudication process which takes at least 

several years to navigate. In our experience, many educators and administrators are unaware of 

these closures and the difficulties many face, as well as the asylum process more generally.  

 

 

 

 

                                                           
1
 The judgment is available at: http://www.saflii.org/za/cases/ZASCA/2017/126.html.  

Recommendation 1: The SCCT recommends that the SAHRC direct DHA to brief the 

Department of Basic Education (‘DBE’) on a fixed and regular basis on current issues 

in the asylum system and conduct information sessions to better raise awareness 

among education officials who will enrol and educate refugee children. 
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2.2 Challenges in Birth Registration  

The SCCT agrees that there are serious challenges that exist in registering children where the parents 

are deceased or cannot be located or where the mother is undocumented.  We agree that the 

process for registering children can be an extremely complex, lengthy and costly.   

For undocumented foreign mothers, registering the births of their children is not possible. In our 

experience, single fathers may have success registering the birth of a child without the consent and 

documentation of the mother.  However this process presents a serious challenge and requires the 

intervention of the Department of Social Development (‘DSD’). 

Foreign nationals who have documentation receive handwritten birth certificates from DHA which 

leads to serious issues later in regards to verification of these certificates or having lost birth 

certificates re-issued. This results in difficulties for many and provides are extremely difficult to  a 

further barrier for undocumented learners enrolling in schools.  

  

 

 

 

 

2.3 Situation of undocumented persons waiting for outcome of application for 

immigration status 

In this section, we intend to provide further context regarding undocumented foreign learners who 
have applied for either asylum under the Refugees Act or visas under the Immigration Act.     
 
Section 21 of the National Admission Policy for Ordinary Schools (‘National Admissions Policy’) 
requires, in the absence of other documents, ‘evidence that an application has been made to DHA 
for learners and/or parents to legalise their stay in the country’. This provision provides for the 
admission of learners who can prove they have applied for documentation but presents certain 
difficulties due to the delays associated with applications and the lack of written recognition for 
some processes for the joining of children to asylum files under section 3(c) of the Refugees Act, 
commonly referred to as ‘family joining’.  
 

2.3.1 Study visas 

Some migrant children in South Africa may qualify to apply for a study visa but in practice are unable 

to satisfy administrative requirements which are formidable obstacles for many. These include the 

cost of study visas, the fact that applicants have to apply for the study visa in their country of origin 

Recommendation 2: The SCCT submits that the current system of birth registration for 

undocumented foreign nationals is unconstitutional and that the SAHRC should direct DHA 

to ensure that every child, regardless of the legal status of their parent(s), can access their 

nationality from birth and other socioeconomic rights, such as education, that are realised 

in part through documentation. 
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(which is almost always practically impossible), requirements for supporting documentation, and the 

lengthy processing times.  For foreign children on special dispensation permits, who for whatever 

reason have missed out, study visa financial requirements can be almost unattainable - apart from 

the application fee, learners or parents need to show a minimum amount in their bank account 

which renders the procedure impossible to those who are in low-income households or those 

children living in CYCCs. 

  

 

 

2.3.2 Family Joining 

The SCCT has many clients who are dependants of recognised refugees who apply for asylum to the 
DHA on this basis, under section 3(c) of the Refugees Act.  In our experience, clients do not receive 
evidence from the Cape Town RRO that they have applied to legalise their status in South Africa as 
the DHA refused to give them acknowledgement or receipts of lodgement. This makes it challenging 
to provide evidence in line with section 21 of the National Admissions Policy and results in some 
learners being excluded after three months because they are unable to finalise admission.  
 
Many parents and children face access difficulties at RROs when trying to join their children, and the 
lack of any formal process or policy complicates this process. Remarkably, DHA officials have 
communicated to the SCCT that it is not possible for individuals to setup appointments, and instead 
clients are expected to report to RROs repeatedly for a chance to have the 3(c) process initiated and 
to be issued with documentation.2 
 
The challenges inherent in this process – longstanding features of the asylum system – led the SCCT 
to approach the High Court for clarification on 3(c) policies and procedures. The case resulted in an 
order from the Western Cape High Court declaring the practices of DHA unlawful and requiring DHA 
to file an affidavit with the court setting out the policy for 3(c) procedures. Thus far, DHA has 
supplied an affidavit which sets out the basic processes but does not provide direction to officials in 
regards to providing evidence of application for section 3(c) for children, interim documentation 
while the process is ongoing, nor set out time frames for this process.3 The case remains ongoing at 
the time of writing. 
 
 
 
 
 

                                                           
2
 See Annexure 1 for an email dated April 2018 from management at the Cape Town RRO setting out the 3(c) 

requirements and stating that it is no possible to set up appointments. 
3
 See Annexure 2 for the affidavit outlining the Standard Operating Procedures for 3(c) processes.  

Recommendation 3: The SCCT recommends that the SAHRC direct DHA to consider 

transparent and accessible options for parents of learners in possession of immigration 

permits to apply for study visas from within South Africa. 
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2.3.3 Unaccompanied and separated foreign minors 

The proper documentation of unaccompanied and separated foreign children is critical to the child 
accessing their basic rights including inter alia: their right to a name and nationality, their right to 
education and their right to healthcare. Unaccompanied and separated foreign minors experience 
many issues when attempting to become documented as documentation options available to are 
extremely limited in South Africa  
 
The current legal framework does not allow an unaccompanied child seeking asylum to apply for 

asylum if the child is not in possession of a Children’s Court Order. Asylum seeking children (below 

the age of 18) who approach the RRO in order to lodge an application for asylum are often referred 

to DSD to obtain a Children’s Court Order.  However, when children report to DSD offices, social 

workers are often unfamiliar with asylum application processes and do not know how to assist the 

children. When children are not able to access the courts for the court order, the result is that the 

children wait until they turn eighteen years of age for them to be able to lodge asylum claims and 

this means that the child is not afforded protection or the rights that they deserve as a child.  

The closure of the Cape Town RRO means that an unaccompanied or separated foreign child found 

in Cape Town who appears to have asylum claim would require a social worker assigned to his or her 

case to accompany the child to one of the fully functioning RROs mentioned above to lodge a fresh 

asylum claim. After the initial application, an asylum seeker permit cannot be renewed at another 

RRO and any action on the asylum claim must be undertaken through the RRO of application. By 

their nature, asylum seeker permits are temporary permits valid between one month to six months 

and this therefore means that the child and social worker will make approximately two to four trips 

per year to the RRO for the renewal of the asylum seeker permit. 

Children who do not qualify to apply for asylum or refugee documents can only be documented 

through the Immigration Act (No 13 of 2002). However, immigration legislation is restrictive and 

envisages that all children entering South African borders are with parents or legal guardians who 

are able to pass on their legal status to the children. The practical result of this framework is that 

children remain undocumented in South Africa for many years and face challenges in accessing 

services such as education.  

Recommendation 4:  The SCCT recommends that the SAHRC direct DHA to ensure children are 

able to provide applicants for family joining under 3(c) with written evidence of application 

pending final determination; access enabling documentation while 3(c) processes are ongoing; 

and direct DHA to provide reasonable time frame for these processes, including reasonable 

limits on verification of documents such as birth certificates. 
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There has been attention paid to this issue by government as evidenced by the two-day Colloquium 

on unaccompanied and separated minors held in Gauteng on 17-19 October 2017. The Colloquium 

was hosted by DSD and attended by government departments including DHA as well as civil society. 

The Colloquium resulted in a signed resolution pledging to undertake the following initiatives:  

 Creation of interdepartmental SOPs and protocols on Unaccompanied and separated 

minors (UASM); 

 Interdepartmental provincial committee to find durable solutions for UASM; 

 Interdepartmental committee to find recommendations in policy and law change 

needed; 

 Focal UASM points per department; 

 Improved family tracing processes; 

 Best Interests Determinations undertaken at provincial level for UASM cases and 

permanent options for documentation made possible where relevant; 

 A budget for UASM per department; 

 Data collection on UASM; 

 Awareness campaign on UASM; 

 Computer generated birth certificates for UASM born in South Africa; 

 Waiver of DNA fees for UASM cases; 

 Creation of a temporary document like a special dispensation for UASM cases pending 

durable solution; and 

 A nationality and status determination committee for those UASM at risk of 

statelessness4 

 

 

 

 

                                                           
4
 See Annexure 3 for the signed resolution. 

Recommendation 5: The SCCT recommends the SAHRC engage with relevant departments 

to ensure the resolutions emanating from the Colloquium are developed, refined and 

implemented. 
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4. Legal and Policy Framework 

 

4.1 Content and scope of the right to education for undocumented learners 

The SCCT agrees with the SAHRC that the current framework in South Africa provides the right to 
basic education, that it is guaranteed to all persons, irrespective of documented or legal status and 
that the admission of undocumented leaners to public schools is mandatory.   
 
The SCCT notes that the Constitutional Court has confirmed that there exists a right to basic 
education in the case of Juma Musjid Primary School where it held that the right in section 29 of the 
Constitution is a right that is immediately realisable and that there is no internal limitation requiring 
that the right be progressively realised within available resources.  
 
In that case, the Constitutional Court held that the right to a basic education in section 29(1)(a) may 
be limited only in terms of a law of general application which is ‘reasonable and justifiable in an 
open and democratic society based on human dignity, equality and freedom.’ 5  
 
The SCCT is concerned with the recent introduction of the Refugee Amendment Act which restricts 
the rights of asylum seekers and refugees to study. Section 9C(1)(b) of the Refugee Amendment Act6 
provides that the Standing Committee for Refugee Affairs may grant study rights, and determine the 
period and conditions of those study rights. This amendment will present additional administrative 
tasks to the SCRA which is currently overburdened with reviews and taking lengthy periods of time 
to review RSDOs decisions. This is likely to lead to more pronounced inefficiencies and delayed 
service delivery, and in the case of undocumented learners, delays in obtaining the required 
documentation for finalisation of admission in school pursuant to the National Admission Policy.  
 
In the view of the SCCT, this additional barrier for undocumented learners and likely delays in 
obtaining the required documentation further demonstrates the need for schools to comply with 
South Africa’s legal framework and provide for the admission, and continued admission, of 
undocumented foreign learners. 
 

5.  Issues arising in access to basic education for undocumented learners in South Africa 
 
5.1 Interpretation of National Admissions Policy 

 
The SCCT agrees with the SAHRC that the National Admissions Policy is not clear on what the 
implications are for a learner where the admission process is not finalised within three months.  This 
has led to confusion and to situations where some schools have interpreted the provisions as 
requiring the automatic exclusion of the learner from their school after three months.    
 

                                                           
5
 Governing Body of the Juma Musjid Primary School & Others v Essay N.O. & Others [2011] ZACC 13; 2011 (8) BCLR761 (CC) 

(‘Juma Musjid Primary School’) at paragraph 37. 
6
 No 11, 2017. Available at: http://www.saflii.org.za/za/legis/num_act/raa201711o2017g41343231/.  

http://www.scalabrini.org.za/
mailto:info@scalabrini.org.za
http://www.saflii.org.za/za/legis/num_act/raa201711o2017g41343231/


 
Scalabrini Centre  

47 Commercial Street 
Cape Town, 8001 

Tel: +27 (0) 21 465 6433 
Fax: +27 (0) 21 465 6317 

  www.scalabrini.org.za 
info@scalabrini.org.za  

 

 

The centre is registered with the South African Department of Social Development as a non-profit organisation (021-079 NPO), as a 
youth and child care centre (C7569) and as a Public Benefit Organisation with the South African Revenue Services (930012808) and 
governed by a Trust (IT2746/2006). Auditors: CAP Chartered Accountants 

 
 

In our experience, there are also many situations where some schools are refusing to enrol 
undocumented foreigner learners in the school, regardless of the three month ‘grace’ period due to 
the threat of fines by the government for having them in their schools. We are also seeing that there 
is a lack of clarity in the reasons for rejected admission applications (or even when school refuse to 
even accept an application, let alone reject it later). Some principals outwardly admit that the reason 
for refusal is lack of documentation, but others say school is full, even when an application was 
made early and there was likely to be places at that time.  
 
We support the conclusion by the SAHRC that the inability to provide documentation within three 
months does not provide legal authorisation for the exclusion of learners from school.   We also 
support the conclusion that the inability to even take steps to obtain the relevant documentation 
within three months cannot lead to the exclusion of learners. This is essential in light of the barriers 
to accessing DHA. 
 

5.2 Administrative Complexities 
 
We support the SAHRC’s acknowledgment that the delay or inability to obtain documentation is 
often through no fault of the learner as this is our experience, and we agree with all SAHRC 
comments on enforcement practices.  Please see our comments in section 2 above which are also 
relevant for this section. 
 

5.3 Lack of separation between the provision of basic services and immigration control 
 
We support the SAHRC’s conclusion that the primary role of the Department of Basic Education is to 
give effect to the State’s obligation to fulfil the right to basic education, and it is not, therefore, 
responsible for the enforcement of immigration control.   
 
The SCCT’s view is that to deny a group of learners in South Africa of a right enshrined in its 
Constitution, would be unconstitutional. International jurisprudence supports this position as noted 
by the Position Paper. It is clear that South Africa’s current legal framework, including its 
Constitution, provides the right to basic education, and that it is guaranteed to undocumented 
learners. It is the view of the SCCT that enrolling in school should not be used as a form of 
immigration control which would put vulnerable children at risk or cause fear that would result in 
such children not attending school for fear of immigration repercussions.  
 
We therefore strongly support Conclusion 6.8 and in regards to Recommendation 7.6 which reads: 
 

The Department of Basic Education is directed to immediately cease to provide access to any 
and all personal data relating to undocumented learners with the Department of Home 
Affairs, pending a review of the Implementation Protocol in line with the principles of the 
Constitution and international human rights guidelines. It is further recommended that 
public service providers should be prohibited from sharing any personal information relating 
to undocumented migrant learners and their families with immigration authorities.  
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The SCCT believes it is important for government departments to communicate and cooperate 
where possible. In this instance, the sharing of data may be done in a manner that clearly separates 
the provision of essential educational services from immigration enforcement.  
 
The discussions at the 26 March Colloquium held at the SAHRC made it clear that there is confusion 
amongst both government and civil society regarding the administration of fines under the 
Immigration Act against educators for enrolling undocumented learners – representatives from DHA 
stated they were unaware of any fines being administered but admitted that threats of fines were 
made, while civil society organisations recounted instances where principals stated they had been 
fined. This lack of clarity is troubling, particularly DHA's response, which seems to tacitly endorse the 
threat of fines without having a clear policy in place. A clear statement separating these two state 
functions – the provision of education on the one hand and immigration enforcement on the other – 
would assist in cooperation between DHA and DBE regarding learner data and ensure that any 
shared data is not used for immigration enforcement purposes.  
 
 
 
 
 
 

 
 
 
 
 

7. Concluding Remarks 
 
We thank the SAHRC for its attention in this important matter. The SCCT is available to provide 
further information or clarify any recommendations or points raised in regards to undocumented 
learners accessing education.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Recommendation 6: The SCCT supports Recommendation 7.6 and recommends that the 

SAHRC explore options to ensure that any data shared between DBE and DHA regarding 

learners cannot be used for immigration enforcement purposes; the SCCT further 

recommends that the SAHRC direct DHA to issue a statement clarifying that educational 

institutions are not liable for violating the Immigration Act for enrolling undocumented 

learners and that information supplied to schools for enrolment will not be used for 

immigration enforcement purposes. 
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8. Consolidated Recommendations  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Recommendation 5: The SCCT recommends the SAHRC engage with relevant departments 

to ensure the resolutions emanating from the Colloquium are developed and implemented. 

Recommendation 2: The SCCT submits that the current system of birth registration for 

undocumented foreign nationals is unconstitutional and that the SAHRC should direct DHA 

to ensure that every child, regardless of the legal status of their parent(s), can access their 

nationality from birth and other socioeconomic rights, such as education, that are realised 

in part through documentation. 

Recommendation 4:  The SCCT recommends that the SAHRC direct DHA to ensure children 

are able to provide applicants for family joining under 3(c) with written evidence of 

application pending final determination; access enabling documentation while 3(c) 

processes are ongoing; and direct DHA to provide reasonable time frame for these 

processes, including reasonable limits on verification of documents such as birth 

certificates. 

Recommendation 1: The SCCT recommends that the SAHRC direct DHA to brief the 

Department of Basic Education on a fixed and regular basis on current issues in the asylum 

system and conduct information sessions to better raise awareness among education 

officials who will enrol and educate refugee children. 

Recommendation 3: The SCCT recommends that the SAHRC direct DHA to consider 

transparent and accessible options for parents of learners in possession of immigration 

permits to apply for study visas from within South Africa. 

Recommendation 6: The SCCT supports Recommendation 7.6 and recommends that the 

SAHRC explore options to ensure that any data shared between DBE and DHA regarding 

learners cannot be used for immigration enforcement purposes; the SCCT further 

recommends that the SAHRC direct DHA to issue a statement clarifying that educational 

institutions are not liable for violating the Immigration Act for enrolling undocumented 

learners and that information supplied to schools for enrolment will not be used for 

immigration enforcement purposes. 
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ANNEXURE 1 
 
From: Elmarie Brown <Elmarie.Brown@dha.gov.za> 
Sent: 13 April, 2018 8:30 AM 
To: corey@scalabrini.org.za 
Cc: Akos Essel; Daliwonga George; Michael Schoeman 
Subject: Re: Possibility of setting up family joining appointments for individuals 

residing outside of Cape Town 
 
Good morning Corey 

  
Trust you are well. 

  
Your clients need to bring the following documents to our offices for the family reunification process: 

  

Certified copy of the child's birth certificate, 
Certified copies of the clinic card, 

Certified copies of the parents' permits, 
Sworn affidavit declaring that the child or children is of biological origin, list the names of the 

child/children, include the DOB and provide reasons why only now the parents want to join the child and 

the reason why they want to join the child. 
  

In the event of a child born outside of RSA: 
Certified copies of the birth certificate if it is available, 

DNA test results proving that the child is of biological origin, 
The rest of the requirements as stipulated supra.     

When the internal processes of verification have been done, the clients will be called for an appointment.  

  
Kind regards 

  
Elmarie Brown 

CAPE TOWN REFUGEE OFFICE 

   
>>> Michael Schoeman 2018/04/12 09:44 AM >>> 

Dear Mr Johnson 
  

As you will understand we can not setup appointments. 
  

Ms Brown copied will provide you with a guidance of what the client needs to bring to ensure that all 

documents are submitted. 
  

Note that all documents submitted needs to be verified by the office. 
  

  

Kind regards 
  

 
 

  

  

Michaël Schoeman 
Department of Home Affairs 



Tel: +27 (0)12 406 4588 
  
>>> "Corey R. Johnson" <corey@scalabrini.org.za> 2018/04/10 08:48 AM >>> 

Good morning Michael and Akos, 
I hope all is well. I’m writing to see if it is possible to schedule appointments for family joining 
procedures; I have in mind two clients who have attempted to family join unsuccessfully and who both 
live outside of the Cape Town metro (Strand and Worcester). This makes it difficult for them to make 
repeated visits to the RRO. If this is possible I would be happy to forward the details for each to you to 
make the process more efficient. 
Kind regards, 
Corey 

mailto:corey@scalabrini.org.za
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