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1.	  Introduction	  
	  

The Scalabrini Centre of Cape Town (SCCT) is a registered NPO that perceives migration as an 
opportunity and is committed to alleviating poverty and promoting development in the Western 
Cape while fostering integration between migrants, refugees, and South Africans. The SCCT 
takes its name from Bishop of Piacenza, Italy, John Baptist Scalabrini, who founded the order in 
1887 to care for the welfare of migrants – a most relevant need at the time since by the end of 
19th century, Italy had over a million migrants a year. Today the Scalabrini Fathers specifically 
care for migrants, refugees, and seafarers and are present in 24 nations in Asia, Australia, Africa, 
Europe and the Americas. The Scalabrini Fathers have been providing welfare services in Cape 
Town to displaced communities since 1994. Their presence in Cape Town started as religious 
assistance to different communities of migrants, but soon confronted with the problem of 
refugees from Angola, the Congos, Rwanda, Burundi and other African communities, it became 
necessary for the fathers to offer more tangible assistance. 

In providing our assistance, we advocate respect for human rights and use a holistic approach 
that considers all basic needs. Through daily interaction with clients, the SCCT regularly 
encounters asylum seekers, refugees and other migrants who are facing significant obstacles in 
accessing health services in South Africa. We draw on this experience, along with relevant and 
contemporary research on the migration and health nexus, to offer our input on the National 
Health Insurance (NHI) for South Africa White Paper. 

We appreciate the opportunity to offer our contribution to this important document. In our 
submission, we first offer a perspective on the migration and health nexus that calls into question 
some of the main stereotypes or narratives that commonly give rise to the exclusion of migrants, 
refugees and asylum seekers from accessing health services, both in South Africa and beyond. 
We then situate migration and health policy considerations within a national, regional and 
international context, particularly in terms of right to health debates and the obligations of South 
Africa under the International Covenant on Economic, Social and Cultural Rights (ICESCR). 
This submission then presents the position that protecting and promoting migrants’ health is 
closely linked with the capacity of South Africa’s National Development Plan, in terms of 
helping to create the conditions that will unlock migration’s potential to contribute to processes 
of development. Following this, three examples from the SCCT’s own case files are offered to 
provide a concrete illustration of the ways in which health policy considerations bear out in the 
individual lives and well-being of migrants we encounter in our daily work. Finally, this 
submission offers a series of specific recommendations and comments that speak directly to the 
NHI for South Africa White Paper.  
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2.	  The	  Migration	  and	  Health	  Nexus	  
	  
Migrants everywhere are often subjected to widespread generalisations, prejudices and 
stereotypes from host country populations. Common narratives often frame migrants as coming 
to take unfair advantage of the jobs, services or opportunities available in destination countries. 
Rather than recognising the potentials of migrants to contribute to processes of development both 
within their destination and home country, migration is instead widely perceived to be a zero-
sum process, in which migrants benefit at the expense of a host country and its citizens. Without 
supporting evidence, migrants are disproportionately linked to issues of criminality, and widely 
associated with ill-health and disease (Davies: 2010). Although these generalisations and 
prejudices lack supporting evidence, they nonetheless have very real adverse impacts on the 
health and lives of individual migrants, and the populations of destination countries. 

In South Africa, such generalisations of migrants abound. Regular and everyday discrimination 
against migrants, both within society and institutions of state, has been punctuated by more 
dramatic expressions of violence and resentment, such as the xenophobic attacks that spread 
throughout parts of South Africa in May 2008, and again in March and April of 2015. Such 
violence represents a very obvious threat to the health and even the lives of migrants, along with 
South African citizens caught up in these events, but migrants’ health and well-being is 
compromised in many other much more common and institutionalised ways. 

Despite the widespread perception that one of people’s primary motivations for migration is 
access to health care, available research does not bear this out. In South Africa, while some 
people undoubtedly do travel or migrate to access health care, many migrants arrive from 
countries where the incidence and prevalence of infectious diseases such as TB and HIV are 
much lower than in South Africa, meaning their vulnerability to such diseases may actually 
increase through the migration process. Indeed, it is seldom the weakest or unhealthiest 
individuals who have the resources or strength to undertake what are often arduous journeys 
across borders, giving rise to a widely documented phenomenon known as the 'healthy 
immigrant effect' in which migrants, at least initially, may be healthier than host populations. 
Recent research in South Africa has shown that 'both internal and international migrants move to 
urban areas for reasons other than health care seeking; and that most migratory movements into 
urban areas involve the positive selection of healthy individuals' (Vearey 2012: 58). Further, 
perceptions of migrants as significant carriers of infectious disease have been contested in the 
literature. Respected global health scholar Sara Davies (2010: 103), for example, points out that 
there is actually no higher correlation between refugees and/or migrants and the prevalence of 
infectious disease in developed countries than there is with tourists returning home and the 
importation of goods.  
 
Once in a country, however, migrants, like anyone, may require access to health care from time 
to time. The denial of or significant limitations to migrants’ access to health care and services in 



	   	   Scalabrini Centre   
47 Commercial Street Cape Town, 8001 

 Tel: +27 (0) 21 465 6433  
Fax: +27 (0) 21 465 6317 

 www.scalabrini.org.za	  	  

5	  
	  

host countries creates risks that are compounded by the marginalisation of migrant populations in 
other ways, such as social or economic marginalisation. This can have important consequences 
for public health more broadly, in both sending and receiving communities and countries, as 
migration patterns (especially within the SADC region) very often involve circular migration 
flows between South Africa and migrants’ countries of origin (Everatt 2010: 5). Therefore, as 
Zimmerman, Kiss and Hossain (2011: 1) highlight that, 'Although often framed as a "threat" 
human mobility is not inherently risk-laden. However, poor policy coordination and 
contradictory policy goals, such as increasing foreign labour requirements while maintaining 
restrictive rights for migrants, can exacerbate risk conditions related to migration and pose health 
challenges.' It is imperative, then, that migrants are not excluded from access to health services, 
but that the various levels of the state work together coherently to ensure that migrants are 
included and integrated into national, provincial and local health programmes, systems and 
policies, including the NHI White Paper. 

3.	  South	  Africa,	  the	  Right	  to	  Health,	  and	  Existing	  Policy	  Parameters	  
	  
The provision for the right to health is widely recognised across a range of international human 
law instruments, including Article 25 of the Universal Declaration of Human Rights, Article 16 
of the African Charter on Human and Peoples’ Rights, and Article 24 of the Convention on the 
Rights of the Child. The SCCT also applauded the national government’s decision to ratify the 
United Nations International Covenant on Economic, Social and Cultural Rights (ICESCR) in 
January 2015, in which Article 12 establishes 'the right of everyone to the enjoyment of the 
highest attainable standard of physical and mental health.' In this, signatories commit to the 
'creation of conditions which would assure to all medical service and medical attention in the 
event of sickness.' 
 
What, more precisely, the right to health actually encompasses has been extensively elaborated 
upon by the Committee on Economic, Social and Cultural Rights in 2000, in General Comment 
14. As Cole (2009: 73) highlights, paragraph 12 in General Comment 14 identifies four elements 
deemed to be essential to the right to health, including:  

(1) availability of public health and healthcare facilities, goods, services and programs;  

(2) accessibility, which is free of discrimination, physically accessible and affordable;  

(3) acceptability, in which services have to be respectful of medical ethics, respectful to 
the culture of individuals, minorities and communities, and have to be sensitive to gender 
and age; and  

(4) quality, in which services must be medically and scientifically appropriate, and of 
good quality.  
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While the ICESCR, in paragraph 30, allows for the progressive realisation of the right to health, 
it nonetheless imposes certain obligations which have immediate effect, including an obligation 
of non-discrimination. General Comment 14 elaborates on this point, clarifying that states’ 
obligation to respect the right to health means 'refraining from denying or limiting equal access 
for all persons, including... illegal immigrants, to preventative, curative and palliative health 
services; abstaining from enforcing discriminatory practices as a State policy' (paragraph 34). 
(see also Cole 2009: 73). 

Also at an international level, the 2008 World Health Assembly resolution on the health of 
migrants (WHA Resolution 61.17, 2008) calls upon member states to: 

 
(1) promote migrant-sensitive health policies; promote equitable access to health  
promotion, disease prevention and care for migrants (...);  
 
(2) establish health information systems in order to assess and analyse trends in migrants’ 
health;  
 
(3) devise mechanisms for improving the health of all populations, including migrants, in 
particular through identifying and filling gaps in health service delivery;  
 
(4) gather, document and share information and best practices for meeting migrants’ 
health needs in countries of origin or return, transit and destination;  
 
(5) raise health service providers’ and professionals’ cultural and gender sensitivity to 
migrants’ health issues;  
 
(6) train health professionals to deal with the health issues associated with population 
movements; and  
 
(7) promote bilateral and multilateral cooperation on migrants’ health among countries 
involved in the whole migratory process. 
 

This resolution clearly identifies not only the global importance of migrants’ health initiatives, 
but also points to the critical obligations of individual member states in the promotion and 
protection of migrants’ health.   

Domestically, South Africa’s own Constitution, in Section 27(1), also speaks to the right of 
'everyone' to have access to health care services, including reproductive health care, and 
articulates in subsection 3 that 'no one' may be refused emergency medical treatment. As 
Stevenson et al. point out, the National Health Act 61 of 2003 states in section 4(3)(b) that 
'subject to any condition prescribed by the Minister, the State and clinics and community health 
centres funded by the State must provide all persons, except members of medical aid schemes 
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and their dependants and persons receiving compensation for compensable occupational 
diseases, with free primary health care services. In addition, all pregnant or lactating women and 
children under the age of 6 are entitled to free health care services (at any level).' The Refugees 
Act (No. 130) of 1998 provides for access to basic health care services by refugees (and by 
implication asylum seekers), while the Uniform Patient Fee Schedule also exempts certain 
categories of non-South Africans from being full-paying patients (Stevenson et al.: 3). Included 
in these exemptions are those immigrants who are permanently resident in South Africa but have 
not attained citizenship, non-South African citizens who hold temporary residence or work 
permits, and individuals from Southern African Development Community (SADC) who have 
entered South Africa illegally. According to the Gauteng Patient Classification Policy Manual, 
these categories of foreign nationals are entitled to be means-tested and receive the same health 
benefits as South African citizens, subsidized according to the results of the means test. This 
approach is aligned with the SADC Protocol on Health, which also agrees to treat citizens of 
other SADC states like citizens of their own country. 

4.	  Migration,	  Health	  and	  the	  National	  Development	  Plan	  	  
	  
In the context of South Africa, the SCCT also believes it is important to highlight the role that 
migration can play in processes of development, and the role envisaged for migration by the 
National Development Plan. The capacity of migrants to contribute to development processes is 
closely tied to how migrants are received in destination countries, and the kinds of policies and 
infrastructure that exist to ensure they are able to contribute in meaningful ways to both sending 
and receiving countries. Health, of course, plays an integral role in this dynamic. 

Formally, the potential of migration to contribute to processes of development is recognised in 
South Africa’s National Development Plan (NDP) 2030, an extensive planning document 
developed by the National Planning Commission and adopted in 2012/2013 by the African 
National Congress (ANC) and the government. The NDP notes that: 
 

If properly managed, migration can fill gaps in the labour market and contribute 
positively to South Africa’s development. Energetic and resourceful migrant 
communities can contribute to local and national development, and diverse, cosmopolitan 
populations are often the focus of cultural, economic and intellectual innovation. If 
poorly managed, however, the skills and potentials of migrants will be neglected. 
Migration will remain a source of conflict and tension, and migrants will be increasingly 
vulnerable, subject to continued abuse, exploitation and discrimination (105). 

 
The NDP also acknowledges that migration 'both within the country and across its borders, will 
feature in the country's profile over the next 18 years. The movement of people from rural areas 
to towns and cities will increase while migration, predominantly from other African countries, is 
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likely to continue' (98). It posits that if international trends are reflected in South Africa, then 
migration patterns will 'become increasingly complex, involving diverse social groups and a 
combination of permanent and temporary migrants. There will be more youthful and women 
migrants, and a growing number of migrants moving from regions severely affected by climate 
change' (103). Thus, the NDP recognises not only the contribution that well-managed migration 
can make to development, but it also recognises that migration flows are most likely going to 
continue to grow and diversify, and that South Africa must be proactive in creating the kinds of 
conditions conducive to migrants’ well-being. 
 
However, the NDP notes that so far 'South Africa, like most other African countries, has done 
little to increase the benefits of migration or reduce the risks migrants face' (107) and takes the 
position that 'South Africa will need to adopt a much more progressive migration policy in 
relation to skilled as well as unskilled migrants, and should better plan for rapid urbanisation' 
(97). Amongst a substantial list of what the NDP refers to as 'required steps to better facilitate 
migration' is the need for 'effectively addressing the rights and vulnerabilities of migrants' and 
'addressing the specific needs of migrants in South Africa' (107). To this end, addressing the 
health-related rights, vulnerabilities and specific needs of migrants falls firmly within the ambit 
of the NDP’s vision. 
 
The NHI White Paper represents an important opportunity to help ensure that the health-related 
rights, vulnerabilities and specific needs of migrants are addressed in a progressive and forward-
looking NHI policy that aligns with the goals of the NDP. Before turning to a discussion of more 
specific inputs into the NHI White Paper, the following section presents examples from the 
Advocacy and Welfare programmes at the SCCT in relation to the current obstacles and barriers 
migrants face in their attempts to access health services. 

5.	  Challenges	  in	  the	  Asylum	  System	  and	  the	  Effect	  on	  Access	  to	  Health	  	  
	  

Recent years have seen a restriction in access to asylum across South Africa (Polzer 2013). Of 
these changes, the closure of urban Refugee Reception Offices (RRO) has had biggest impact on 
asylum seekers and refugees and has resulted in severe access issues for asylum seekers 
nationally (due to increased pressure on the remaining fully-functional RROs). In Port Elizabeth 
and Cape Town, whose offices were closed in 2011 and 2012 to new applicants and where no 
access is permitted for asylum seekers with permits from the Musina, Pretoria and Durban 
RROs. Despite court rulings against the DHA that all three closures were illegal and subsequent 
orders to re-open these RROs, to date, they remain closed. The government indicated in 2012 
that it would open a new RRO on the Mozambique border in line with its RRO relocation policy 
but no facility has been opened at the time of writing. These RRO closures have placed an 
increased burden on many asylum seekers based in these cities due to family and community 
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support, as they can no longer claim asylum in the aforementioned cities and must now make 
long and expensive journeys to distant RROs every time their temporary permit requires 
administrative action (including interviews, renewals, and appeal hearings). For asylum seekers 
based in metro areas without adequate access to an RRO, these closures have created new 
vulnerabilities and burdens in an already dysfunctional system. The SCCT has observed amongst 
our clients in the Cape Town area that barriers to accessing RROs include health issues, inability 
to afford the transportation and accommodation costs involved in multiple trips to the remaining 
RROs, or the inability to take time from work to make these trips. In our experience, this has 
resulted in recent arrivals being unable to apply for asylum and in documented asylum seekers 
becoming undocumented. 

While DHA does not issue statistics concerning the average amount of time asylum seekers wait 
for a final decision, the SCCT often sees individuals who have been in the asylum system 
adjudication process for over six years and generally asylum seekers should expect the process to 
last several years. The following three cases, as with other similar cases SCCT encounters in our 
work, illustrate the myriad difficulties asylum seekers, refugees, and their families already face 
with documentation and how these difficulties hinder access to health care under the current 
system. 

• A Somali asylum seeker attempted to apply while pregnant for refugee status at the 
Marabastad RRO in Pretoria. She was able to get inside the RRO and fill out the requisite 
forms but was not issued with a permit and told to return later. She did as instructed but 
upon returning was informed her file had been lost and was told to come back again. She 
returned several times but was unable to receive documentation and then returned to 
Cape Town as her family support is in Cape Town. She then had difficulty accessing 
medical care and had to give birth while undocumented.  
 

• An asylum seeker from the Democratic Republic of Congo arrived in Cape Town to join 
her husband, a recognised refugee with valid documentation from the DHA. He had 
applied for refugee status in Pretoria at the Marabastad RRO and therefore his file is 
located there. They attempted to have her placed under his file under section 3(c) of the 
Refugees Act but were unsuccessful on several occasions. She then lodged her own claim 
at the Marabastad RRO and received an asylum permit. They relocated to Cape Town 
and she fell pregnant. At seven months, she attempted to have the permit renewed at the 
Cape Town RRO but was refused due to the closure of the facility and administrative 
requirement that asylum seekers must return to their office of application for services. 
Due to the pregnancy, she was unable to travel and the permit expired. She gave birth at 
Tygerberg Hospital and was charged at the foreign national private rate as her permit had 
expired. The means-test was not applied despite the husband's refugee status and the 
asylum permit which was several weeks expired. They are unable to pay the fee which is 
five times their monthly income and the hospital is at the time of writing refusing to 
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apply the means-test. Their situation is further complicated by the requirement to now 
travel to Pretoria for renewal of the permit with a newborn child. 
 

• A Congolese asylum seeker applied for asylum at the Musina RRO and relocated to Cape 
Town shortly thereafter. Her six year old son was accompanying her but was not added to 
her file at the Musina RRO and is thus undocumented. Her son became ill and she 
attempted to access a day clinic but was refused as he did not have documentation. The 
refusal is contrary to guidelines that children six and under should receive free health care 
thereby rendering the issue of documentation less critical.   
 

It is hoped that the above cases illustrate the fluid nature of legal categories as they apply to 
asylum seekers and refugees and that individuals often become 'undocumented' due to access 
issues and administrative obstacles within the DHA, poor health and other vulnerabilities, or 
through lost or stolen permits. They further illustrate an important implementation gap between 
policies and practices in health care provision for migrants. Those charged with the crafting of 
NHI draft policies and subsequent legislation, we believe, should be cognisant of these 
challenges and take them into account to advance clear and progressive policies that will 
genuinely protect the health of all migrants, including refugees and asylum seekers. 

6.	  Specific	  inputs	  on	  the	  National	  Health	  Insurance	  for	  South	  Africa	  
White	  Paper	  
	  
Based on the above, the SCCT would like to offer the following specific inputs to the National 
Health Insurance for South Africa White Paper. We are concerned that the draft NHI sections 
relevant to migrants appear to represent a reduction of migrants’ access to health care services. 

6.1	  Undocumented	  Migrants	  
	  
The SCCT is concerned by an inadequate treatment of undocumented or irregular migrants in the 
NHI White Paper. Section 5.2(123) proposes that ‘temporary residents, foreign nationals (with 
and without visas), foreign students and tourists will be required to have their own medical 
insurance' but does not adequately address the question of whether, when and how those 
individuals in the country without documentation will be entitled to access health services and 
care. 

Given the well-documented challenges and administrative short-comings inherent in South 
Africa’s migration management regime, this is a particularly important omission, as many 
migrants become undocumented due to circumstances beyond their control. Research has also 
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demonstrated significant challenges in the quality of decision-making in refugee status 
determination processes, meaning that the claims of many individuals who ought to be eligible 
for state protection in South Africa are systematically turned down (see, for example, Amit 2011, 
and de Jager 2013). Corruption is another well-documented feature of the asylum system (see 
Amit 2015, for example), and the inability to pay bribes can mean the difference between access 
to documents, or remaining undocumented. As mentioned above, the closures of urban RROs has 
made access to documentation even more difficult for countless individuals, despite court orders 
finding each of those closures to be unlawful (IRIN 2013). As a result of all of these factors, 
many individuals in South Africa remain or become undocumented in South Africa not through 
any fault of their own, but through entrenched weaknesses in South Africa’s systems of 
migration management, particularly within the asylum seeker and refugee system.   

The SCCT is concerned that the current wording of section 5.2 (123) requiring foreign nationals 
without visas to have their own medical insurance undermines the existing policies that SADC 
residents have access to means-tested health care in the same manner as South African citizens.  

Given this set of circumstances, the SCCT believes that the right to emergency health care 
should be available to all, as already laid out in the Constitution, with recipients of such care 
being subjected to a means-test afterwards. Notifiable health conditions (including HIV) should 
also be treated, regardless of documentation, as it is our position that discouraging access or 
denying treatment for such conditions undermines public health efforts more broadly, and poses 
unnecessary risks for both foreign nationals and citizens alike. The restriction of access for some 
categories of individuals also makes denial of services for other migrants more likely and does 
not take into consideration obstacles to documentation, particularly for asylum seekers and 
refugees. Further, the SCCT believes that the provision of maternal health care and health care 
for children must be offered, regardless of documentation. Primary health care should also be 
available for all.    

6.2	  Refugees’	  Access	  to	  Health	  Services	  
	  
Section 5.2.121 of the NHI White Paper indicates that 'refugees will be covered in line with 
section 27(g) of the Refugees Act (No. 130) of 1998 as amended. A special contingency fund 
will be established to provide basic health coverage for this category of people.' 

The SCCT has two key concerns with this section: 

1. It is unclear what is meant by 'basic health coverage'. This needs to be clarified. 

2. The SCCT does not believe that a special contingency fund ought to be established in 
relation to refugees. According to the United Nations High Commission for Refugees 
(UNHCR), South Africa hosts approximately 114,500 refugees (UNHCR 2015). 
Refugees in South Africa hold many of the same rights and responsibilities as South 
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African citizens, in regards to work and taxation, and as such, contribute to the South 
African economy. Further, refugees have been designated by the courts as a 'vulnerable 
group' (Union of Refugee Women and Others v Director, Private Security Industry 
Regulatory Authority and Others 2006: 28). Currently refugees are (at least in theory and 
under the formal legislative framework) able to access the health system in the same way 
as South African citizens, subject to a means-test. It is unclear why the NHI would 
separate refugees as a special category, subject to a 'special contingency fund' and that 
such a provision may be in violation of the section 9 of the Constitution and the right to 
equality. The SCCT recommends that refugees continue to have access to the same 
access to health as citizens. 

6.3	  Asylum	  Seekers	  
	  
Section 5.2(121) of the NHI White Paper states that:  
 

'Asylum seekers who have not been granted refugee status as defined in the Refugees 
Act, but are in possession of valid permits issued by the Department of Home Affairs, 
will access emergency health care services and services for notifiable conditions of public 
health concern.' 

 
The SCCT is concerned that this proposal represents a reduction in the current rights of asylum 
seekers and thus counters South Africa’s obligations towards the progressive realisation of the 
right to health as outlined in the ICESCR. Currently, asylum seekers, like refugees, are allowed 
to access means-tested health care on the same basis as South African citizens. The UNHCR 
notes that there are currently 778,000 asylum seekers residing within South Africa (UNHCR 
2015) a number which speaks not only to the wide-ranging push and pull factors that make South 
Africa an important destination for asylum seekers from the region and beyond, but also to an 
overwhelmed and inefficient asylum system facing critical backlogs in decision-making and 
appeal backlogs resulting in many individuals remaining as asylum seekers for years. Like 
refugees, asylum seekers currently in the country work, spend, and contribute to the tax base of 
South Africa, and the SCCT recommends that they continue to be treated on an equal footing 
with South African citizens.   
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7.	  Conclusion	  
 
While recognising an economic context of limited resources, as well as a social context in which 
issues of migration currently present a number of significant challenges for policy makers, we 
believe that the integration of migrants into health care planning and service provision is 
imperative and that the NHI White Paper represents an important opportunity to advance these 
issues. Not only do South Africa’s national and international human rights obligations compel us 
to take seriously questions of migrants’ access to health care, but it is also in the best interest of 
public health more broadly that the health needs of the most vulnerable amongst us are 
adequately taken into consideration. We believe that the denial of health care services can never 
be an ethical or acceptable tool of immigration control, and thank you for the opportunity to offer 
our inputs into the National Health Insurance White Paper.   
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